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CONFIDENTIAL. 


Further Correspondence respecting Judicial Reforms in Egypt. 


[In continuation of Confidential Paper No. 6335.] 


No. 1. 

The Earl of Rosebery to Lord Cromer. 

(No. 7.) 

My Lord, Foreign Office, January 10, 1893. 

THE Italian Charge d* Affaires called at this Office on the 4tli instant, and stated 
that, in a recent communication to the Agents of the Powers at Cairo, the Egyptian 
Minister of Foreign Affairs had reverted to a proposal made some years ago that 
Diplomatic and Consular officers in Egypt should be justiciable before the Mixed 
Tribunals. 

M. Hierschel de Minerbi said that the Italian Agent and Consul-General at Cairo 
was in favour of the proposal, because, under present circumstances, a trading Consul 
was generally subject to no jurisdiction whatever, an arrangement which was neither 
equitable nor convenient. 

The Italian Government, without pronouncing a positive opinion on the point, 
were inclined to agree with their Agent, but they desired to learn the views of Her 
Majesty’s Government on the subject. 

M. Hierschel de Minerbi was informed that your Lordship had not yet reported 
that the question had been revived, but that as soon as a despatch was received from 
you the views of Her Majesty’s Government would bo communicated to the Italian 
Government. 

I am, &c. 

(Signed) ROSEBERY. 


No. 2. 

Lord Cromer to the Earl of Rosebery.—(Received February 6.) 

(No. 21.) 

My Lord, Cairo, January 24,1893. 

IN reply to your Lordship’s despatch No. 7 of the 10th instant, I have the 
honour to report as follows:— 

The proposal to which M. Hierschel de Minerbi refers is not a new one. It 
formed part of a draft Decree annexed to a Circular which Zulfikar Pasha, then 
Minister for Foreign Affairs, addressed to the Representatives of the Powers in Egypt 
on the 28th June, 1890, and a copy of which accompanied my despatch to the Marquis 
of Salisbury No. 213 of the 29th June, 1890. 

This draft Decree, one of several dealing with the competence of the Mixed 
Tribunals, provided that all Diplomatic or Consular officers belonging to the class 
called “ Consules Missi,” that is to say, officers residing in Egypt exclusively for the 
discharge of public duties which they wero sent by their Governments to perform, 
should be privileged to sue as plaintiffs, but not to be sued as defendants before the 
Mixed Courts, but that Diplomatic or Consular officers engaged in trade or commerce, 
or possessing real property in Egypt, should be liable to be sued as defendants in 
respect of actions arising out of then' capacity as traders or owners of real property, 
[669] B 
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and in which their official character was not in question. It further provided that 
certain subordinate Consular employes should he amenable to the Mixed Courts in all 
cases not affecting their official status. These provisions were, I may remind your 
Lordship, the outcome of the work of an International Technical Commission, on which 
England was represented by Sir Charles Cookson, and which was appointed to revise 
the draft Decrees annexed to Zulfikar Pasha’s earlier Circular of the 9th October, 1888. 

Only a few of the Powers, viz., Great Britain, Germany, Belgium, Denmark, 
Spain, and the United States, have so far notified their adhesion to the proposal above 
described. The Italian Government, without absolutely refusing, raised certain 
objections to it, and some discussion ensued on these objections between Tigranc Pasha 
and the Italian Agent and Consul-General here. Last November, Commander Maccio 
gave the Egyptian Government to understand that if the proposal were again formally 
submitted to him, he believed that his Government might be induced to reconsider 
their criticisms, and Tigrane Pasha accordingly addressed a note to him on the 
8tli ultimo, in which he recapitulated the arguments in its favour, pointing out that as 
it exempted non-trading Consuls, &c., from the jurisdiction of the Mixed Courts, the 
objections to their liability to these Tribunals fell through, whilst it was obviously 
inequitable that traders should, in commercial questions affecting their business, 
be privileged to elude their liabilities in virtue of a Consular capacity with which such 
liabilities had no necessary connection. 

It would appear that it is this note which has led to the inquiry made in London 
by the Italian Charge d’Afihires, and, if so, I would venture to suggest that M. Ilierschel 
de Minerbi should be informed that Her Majesty’s Government have already assented 
in principle to the proposal. I should state that the Delegates of all the Powers, 
except the Portuguese Delegate, on the International Technical Commission, were in 
favour of it. The Portuguese Representative, Count Zogheb, who is a Syrian engaged 
in business here, objected to the distinction between “ Missi ” and trading Consuls 
and diplomatists, but Tigrane Pasha has insisted on this point. 

I have, &c. 

(Signed) CROMER. 


No. 3. 

Lord Cromer to the Earl of Rosebery.—(Received May 9.) 

(No. 80.) 

My Lord, Cairo , April 21, 1893. 

I HAVE the honour to forward herewith, to your Lordship, a Circular note which 
I have received from Tigrane Pasha, containing the Egyptian proposals on the ques¬ 
tion of the prolongation of the Mixed Tribunals. 

I shall have the honour of addressing your Lordship further on this subject, after 
consultation with Sir Charles Cookson and other authorities. 

I have, &c. 

(Signed) CROMER. 


Inclosure in No. 3. 

Tigrane Pashu to Lord Cromer. 

Milord, Le Caire, le 24 Avril, 1893. 

LES pouvoirs des Tribunaux Mixtes expirant le l u Eevrier, 1894, le Gouvernement 
de Son Altesse croit devoir soumettre it l’approbation des Puissances certaines modifica¬ 
tions qu’il serait ndeessaire d’introduire dans le R6glemont d’Organisation Judiciaire, a 
l’occasion de la prorogation du fonctionnement de ces Tribunaux pour uue nouvelle 
pdriode de cinq ans. 

Toutefois, avant d’entrer dans 1’examen de ces modifications, le Gouvernement 
tient h mettre hors de toute discussion un point d’uno importance capitale it ses yeux, 
e’est-it-dire, l’incompZeuce absolue do la Juridiction Mixte en mature immobilize 
entre indigenes. 

Cette incompetence, qui resulte d’ailleurs du textc de 1 Article 9, Titre l ir , du ltegle- 
ment d’Organisation Judiciaire sainomont interprets, a toujours ete nettement pro- 
clamde par la Cour d’Appel d’Alexandrie, depuis les debuts de la Rei'orme. Nonobstant 
cette jurisprudence constaute, la question de competence ayant dt 6 soulevee a plusicurs 
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No. 2*. 


The Earl of Rosebery to Count de Minerbi. 

M. le Chargd d’Affaires, Foreign Office, February 14, 1893. 

YOU did me the honour on the 4th ultimo to inquire what wore the views ot 
Her Majesty’s Government in regard to a proposal made by the Egyptian Government 
that Diplomatic and Consular officers in Egypt should be amenable to the Mixed 

Tribunals^ Agent and Consul-General at Cairo, with whom I communicated 

on the subject, reminds mo that this proposal was examined by an International 
Technical Commission which sat in the spring of 1890 to consider, amongst other 
things, the question of the extension of the jurisdiction of the Mixed Trffranals, and 
formed part of a draft Decree annexed to a Circular which Zulfikar Dasha, then 
Egyptian Minister for Eoreign Affairs, addressed to the Representatives of the rowers 

in Eg vpt on the 28tli Juno of that year. .,. 

The Decree in question provided that all Diplomatic or Consular officers residing 
in Egypt exclusively for the discharge of public duties on behalf of their Governments 
should bo privileged to sue as plaintiffs, but not to bo sued as defendants, before the 
Mixed Courts, but that Diplomatic or Consular officers engaged in trade, or possessing 
real property in Egypt, should bo liable to be sued as defendants in respect of actions 
arising out of their capacity as traders or owners» of real property. 

I have the honour to inform you that Her Majesty’s Government assented to this 
proposal in principle at the time, and see no reason to alter their views, which they 

are glad to learn are now shared by the Italian Government. 

D I have, &c. 

(Signed) ROSEBERY. 
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reprises et certaines decisions de Premiere Instance ayant tendu a s’en dcarter, le 
Gouvernement no saurait rester ainsi expose h un changement possible, quoique peu 
probable, do jurisprudence. Aussi, croit-il devoir declarer quo e’est sculement sous 
cette rdserve qu’ildcmandc la prorogation quinquennale de la Juridiction Mixte. 

Sous le benefice de cctte declaration, voici quelles sont les modifications qu’il 
parait desirable d’introduire dans le Itdglement d’Organisation Judiciaire pour assurer 
un meilleur fonctionncmcnt dcs Tribunaux Egyptiens Mixtes: (1) creation d’un 
Tribunal des Conflits; (2) reduction du nombre des Juges ct des Conseillers composant 
les Cbambrcs appclces a jugcr; (3) suppression du Tribunal de Mansourah et creation 
de nouvolles Delegations . Judiciaires; (4) fixation d’une limito d’age pour les 
Magistrats. 


Tribunal des Conflits. 

L’existence des deux Juridictions Bgyptiennes mixte et indigene a quelquefois 
donn6 lieu a des conflits de competence qu’il n'est point possible de rdgler en l’dtat 
actuel de la legislation. 

II est done d’un interet evident de pourvoir, par I’institution d’un Tribunal special, 
au rdglemcnt de ccs questions. 

Ce tribunal serait compose ainsi qu’il suit : 

(a.) Deux membres de la Cour d’Appel Mixte clioisis par leurs collogues ; 

(b.) Deux membres de la Cour d’Appel Indigene clioisis par leurs collogues; 

(c.) Un President clioisi par le Gouvernement. Son cboix se porterait sur un 
jurisconsnlte Europeen dont la renommee serait line garantic de savoir ct d’impartialitd. 
La nationalitd de ce jurisconsultc ne pourra jamais etro la mcme quo celle d’un des 
Magistrats de la Cour d’Appel. 

Le Tribunal des Conflits ainsi compose aurait competence pour trancher tous les 
conflits entre les Tribunaux Mixtes et les Tribunaux Indigenes. 11 serait compose et 
rduni sur la demande du Ministre de la Justice toutes les fois que le besoin s’en 
prdsenterait. Son mandat ecsserait de plcin droit aussitot qu’il aurait statud sur tous 
les conflits qui auraient motivd sa convocation. 

Reduction du nombre dcs Juges et des Conseillers composant les Chambres appelees 

d juger. 

Conformement au voeu dmis par la Commission Internationale de 18S4, tendant it 
la rdduction du nombre des Magistrats sidgeant dans cliaque affaire, le Gouvernement 
propose de modifier le Edglemcnt d’Organisation Judiciaire, Articles 2 et 3 du Titre I, 
et d’dtablir quo les sentences seront renducs, on Premidre Instance, par trois Juges, dont 
deux dtrangers et un indigdne, ct en Appel par cinq Conseillers, dont trois dtrangers 
et deux indigenes. 

Cette rdduction, qui avait para pouvoir 6tre adoptde dds 1884, serait avantageuse 
actuellement. Elle est, d’ailleurs, conforme au systeme gendralement suivi en Europe. 


Suppression du Tribunal de Mansourah et creation de Delegations Judiciaires nouvelles , dont 
le siege serait fixe par le Gouvernempnt, d'accord avec la Cour d’Appel Mixte. 

Le maintien du Tribunal de Mansourah, ddjii supprimd une premidre fois en 1881 
et rdtabli en 1887, ne so justifie pas actuellement, vu le nombre et l’importance toujours 
ddcroissants des affaires qui lui sont soumises. 

Cette suppression permettra de rendre disponibles les Magistrats de ce Tribunal 
et, par suite, de order de nouvelles Ddlegations Judiciaires. 

La erdation de cos Ddlegations, en mettant davantage la justice h la portde des 
justiciables, leur sera d’autant plus profitable qu’avcc l’extension projetde de la 
compdtence des Juges sommaires, ils pourront faire juger presque sans ddplacement la 
plupart de leurs proeds. 


Fixation d’une limite d’Age pour les Magistrats. 

Le Gouvernement cstime qu’en Egyptc, comme dans la plupart des pays d’Europe, 
il est ndeessaire d’dtablir une limite d’age et propose de la fixer a GO ans pour les 
Magistrats de Premidre Instance, ct a G5 ans pour les Conseillers. 

Je mo plais h espdrer, Milord, quo le Gouvernement de Sa Majestd Britanniquo en 
portant son examen sur ces diverses propositions, voudra bien se convaincre que le 
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Gouvemement de Son Altesse n’a d’autre preoccupation que celle d’amdliorer le 
fonctionnement des Tribunaux Mixtes, et je me permets de compter sur yos bons 
offices pour obtenir, dans un bref delai, l’adlidsion de votre Gouvemement. 

Veuillez, &c. 

(Signd) TIGRANE. 


No. 4. 

Lord Cromer to the Earl of Rosebery.—(Received June 19.) 

(No. 97.) 

My Lord, Cairo, June 8, 1893. 

1 HAD the honour to transmit, in my despatch No. 80 of the 28th April last, a copy 
of the Circular embodying the proposals of the Egyptian Government in connection with 
the renewal for another term of five years of the powers of the Mixed Courts. I now 
subjoin (1) an explanatory note on these proposals by Mr. Scott, and (2) a letter 
from Sir Charles Cookson, giving his own views respecting them, as well as those of 
Messrs. Hills and Sandars, the English Judges on the Mixed Court of Appeal and Mixed 
Court of First Instance at Alexandria. 

Your Lordship will observe that Mr. Scott discusses at considerable length two 
questions of principle raised by Tigrane Pasha’s Circular, namely, the exclusive 
competency of the Native Tribunals in all actions respecting real property between 
natives, and, in subordinate connection with the above, the right of Egypt to withdraw, 
should she see fit, from the arrangement by which the Mixed Tribunals were established. 

As regards the first of these questions, there can, I think, be no doubt that the view 
taken by the Egyptian Government of the meaning of Article 9 of the “R^glement 
d’Organisation Judiciaire” is a sound one, and I would respectfully recommend that the 
exclusive competency of the Native Courts in real property actions between natives should 
be recognized by Her Majesty’s Government in such a manner as to place it beyond 
all doubt. 

Passing on to the question of Egypt’s right to withdraw from the arrangement under 
which the Mixed Courts were instituted, I agree with the view taken by Mr. Scott of the 
meaning of Article 40 of the “ Reglement,” but, though I hold with him that that arrange¬ 
ment was a bilateral one, and that Egypt is theoretically as free to withdraw from it as are 
the Powers, I look upon the question as abstract rather than practical. It is not likely to 
arise in practice, and I do not, therefore, see any necessity for a declaration of opinion on 
our part regarding it. I would venture to recommend that, in replying officially to 
Tigrane Pasha’s Circular, no reference should be made to the question of the interpretation 
to be placed on Article 40, but that I should be authorized, in the event of the matter 
coming under discussion, to give such support to the Egyptian view of this question us the 
necessities of the case may demand. 

I now proceed to deal with the four reforms which the Egyptian Government desires 
to introduce into the working of the Mixed Courts :— 

1. The “ Court of Conflicts.” This proposal should, I think, be accepted. 

2. The proposed reduction in the number of Judges comprising a Court. Your 
Lordship will observe that, although Messrs. Hills and Sandars appear to fear that the 
adoption of this proposal might tend to weaken the Courts, Sir Charles Cookson does not 
consider this danger sufficient to counterbalance the corresponding advantages pointed out 
by Mr. Scott, and I am myself of opinion that the reduction might safely be agreed to. 

3. Abolition of the Mansourah Tribunal. Sir Charles Cookson and the two English 
Judges (as well as Mr. Royle, the leading English advocate at Alexandria) are unanimous 
in holding that no real advantage would be gained by this change. In respect to this 
point, therefore, I would suggest that I be authorized to reply to the Egyptian Government, 
stating that, as at present advised, Her Majesty’s Government arc not convinced of the 
desirability of the change. 

4. Sir Charles Cookson and the two Judges are equally unanimous in regarding the 
proposed limit of age as too low. I would suggest as an amendment to the Egyptian 
proposal, that it should be raised five years in the case of both classes of Judges. It would 
then be 65 years for Judges in First Instance and 70 for Councillors. This amendment, I 
may observe, is, I believe, likely to be made by other Powers. 

Though the above are the only modifications which have so far been proposed, it is 
probable that others will be suggested in the course of the discussion entailed by them 
between the Egyptian Government and the Powers. It may be regarded as certain that 
the proposal to appoint a Judge on the Mixed Court of Appeal representing the secondary 
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Powers (Spain, Belgium, Netherlands, Denmark, Sweden, and Portugal) will be revived. 
That proposal was first embodied in a draft Decree, of which a copy accompanied my 
despatch to Lord Salisbury No. 157 of the 11th May, 1890; but the Decree in question 
contained a further provision for the admission of English as one of the judicial languages 
recognized by the Mixed Courts, and the opposition ot the French Government—and of that 
Government alone, for all the other Powers were willing to accept it—to this provision 
prevented the adoption of the Decree. There is, of course, no necessary connection 
between the admission of English as a judicial language and the appointment of a Judge 
representing the secondary Powers, and it would seem hardly equitable that the interests 
of the latter should be unfavourably affected by the opposition of France to a reform 
demanded in those of England. But the two proposals have, nevertheless, been discussed 
in conjunction, and it will be for Her Majesty’s Government to decide whether they will 
revive the proposal for the recognition of the English language simultaneously with the 
revival of the proposal for the appointment of a Judge for the secondary Powers. In 
anticipation of this possibility, I requested Sir C. Cookson to give me his opinion as to the 
practical value to British interests of the adoption of English as a judicial language, and 
your Lordship will observe that he deals with this question in the latter part of his reply. 
It would appear from what he says that the recognition of English would be valuable only 
in notarial matters, and the question therefore arises whether the advantage accruing to us 
in this respect would be worth the price v hicli we should almost certainly have to pay, in 
the shape of concession on some other point, in order to disarm the determined opposition 
of France. 1 should personally welcome the recognition of English, and would make 
some effort to obtain it; but I cannot but fear that it would prove difficult, if not 
impossible, to induce the French Government to give way on this point, unless Her 
Majesty’s Government were prepared to yield some other of perhaps greater and more 
vital importance. Of this question, however, your Lordship must obviously have better 
means of judging than I can [? possess]. 

I have, &c. 

(Signed) CROMER. 


Inclosure 1 in No. 4. 

Mr. Scott to Lord Cromer. 

My Lord, Cairo, May 5, 1893. 

I HAVE the honour to submit an explanatory note on changes proposed by Egypt 
to the Powers to be made in the organization of the Mixed Tribunals before their further 
prolongation for five years from the 1st February next. 

The proposals which Egypt has laid before the Powers are not of equal importance; 
all are useful and to be recommended; but only one, the first in order, is of vital 
consequence. Egypt there asks that the exclusive right of her Municipal Courts to 
decide all questions concerning land between native subjects should be put beyond all 
question by an authoritative declaration of the Powers. 

The principle has been laid down in favour of the present proposal by three decisions 
of the Mixed Courts of Appeal. But these decisions are over thirteen years old, one in 
1S76, two in 1879; and recently there has been a strong tendency to abandon this 
jurisprudence, and declare the Mixed Tribunals competent in all land questions—not 
merely in those where mixed interests are in question. 

This view was officially put forward by the present President of the Mixed Court of 
Appeal in the International Commission of 1890, which included most of the members of 
the present Mixed Court of Appeal; and a majority of six to three voted against the 
early decisions and in favour of this proposed appropriation of territorial jurisdiction. 

There is not a doubt that the early decisions were rightly decided. The supporters of 
the new view, however, rely upon the terms of Article 9 of the Charter of Organization, 
which is as follows:— 

“ Article 9. Ces Tribunaux connaitront seuls de toutes les contestations en mature 
civile et commerciale entre indigenes et etrangers de nationality differentes en dehors du 
statut personnel. Ils connaitront aussi de toutes les actions reelles immobilities entre 
toutes per sonnes memes appurtenant d la meme nationalite' 

But when the instrument is read as a whole, even without considering the intention 
of the Contracting Parties as conclusively shown by all the preliminary negotiations and 
discussions, there cannot be a shadow of doubt that only mixed questions were intended to 
be given to the Mixed Tribunals. 

[609] 
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The Court of Appeal, when called upon to interpret this Article m 1876 and 1879, 
held that the words “ persons even belonging to the same nationality ^ onlyreforc 
foreigners; wherever the natives are referred to they are always termed indigene 

The Court further argued that if the words covered the natives of Egypt, then 
Articles 12 and 13 were wholly superfluous. Article 12 says that no claim by a 
concerning land belonging to a religious establishment comes within the mixed jurisdiction. 
HrS 9 had the wide? meaning the natives certainly would have also been mentioned 

m A A^in! Article 13 says: “Le seul fait de la constitution d’une hypothfeque en faveur 
d’un Granger sur les biens immeubles, quels que soient le p°s^eur et le ^pnetore, 
rendra ces Tribunaux (Mixtes) competents pour statuer sur la validite de 1 hypotheque et 

de S6 If Article 9 gave all land questions to these Courts, this Article 13 putting mortgages 
nn land where a foreigner is a party under them was certainly useless. . . 

The title of the Organic Law is also relied upon, “ Reglement d Organisation Judiciaire 
Dour les Proces Mixtes en Egypte.” And it is further pointed out m a more lecent decis-on 
of one of ;he lower Courts, S if the whole territorial jurisdictionj had been. given tt would 
have been necessary to create Tribunals at every b.g centre throughout the country, 
whereas tliev were only established at those centres where Europeans con 0 re 0 atel. 

A still stronger argument is to be found in the history of the foundation of these 
Courts. Nubar Pasha was their founder, and liis object, as clearly ^ 

of the Commission of 1869, to which he submitted Ins proposals, was ^ substitute foi 
multiplicity of Consular jurisdictions one set of Courts with one law. His fust plan w«s to 
have a native Chamber for native questions; and if this plan had been carried out the 

t0 the establ . ishmen t of Co v r ‘ s 

savemixed questions see “Documents Diplomatique*; N4goci ? ,ions relaUves . la 
Rdforme Judiciaiie en figypte.” Janvier 1875, Paris Immtnene N^iale, 3). 

In the “ Pro jet d’Organisation Judicuure pour les Proces Mixtes en Egypte (con 
certe entre le Grand Vizir et Nubar Pacha (Aviil 1870), Article -4 says, Les Corns et 
“s Tribunal* ainsi constitufe ne connaitront point des diffirends des md,genes entre eux 
nn avec le Gouverneinent de quel que nature qu ils soient. 

The French Government, on the other hand, took the same limited view for other 
reasons and thus the first broad plan gave way to the present mixed institution (see 
documents above cited, p. 6). The French Project of Law (May 1870) is quite clear on 
the land question. Article 7 says, “.Les Tribunaux (Mixtes) connaitront de toutes les 
contestations en mature civile et commercial entre indigenes et ton 
statut nersonnel. Ils connaitront aussi de toutes les contestations immobilities et ae 
servitude, soit qu’elles aient lieu entre indigenes et Strangers on entre deux ou plusieurs 
etrangers de nationality different ou bien de me me nahonahte. tt Gouverne . 

To this Article the French Government append the following note Le GouverDe 
ment Francis est disposd a reconnaitre qu’il pourrait etre avantageux.queih 
de ces Tribunaux fut entendue en mature civile et commcrciale aux pio<& entie ^tran ers 
de natlonalite differente, et il n’aurait nulle objection a y consenjow oub 
Gouvernement Egyptien aurait obtenu l’assentiment des auties Puissances, j P jce 
entre Grangers de mcme national^ restant toujours du domaine exclusif de la jundiction 

C °" m” Rouvier, in hb report to the Chamber, says (see “Rapport IMW. 
Generate le 15 Novem'bre, 1875,” par M. Maurice Rouvier, Versailles, 187o). La 
competence des nouveaux Tribunaux s’dtend en matiere civile et commercial aux 
diffdrends entre indigenes et Grangers, aux contestations entre Strangers e na lo nai 
d Kremes et enfin aux procte entre grangers et le Gouvernement ou les Aduumstrations 
“ Les prochs dans lesquels les indices sent seuls interessfe restent done dans la 

competence des Tribunaux actuels (indigenes). _ . . Article 

In 1880 and 1884 the International Commission adopted unanimous y 
clearly limiting the land jurisdiction to mixed cases, but it was never actually mtioduced 

! heC lf e ^ n on?y 8 to i i8 I r'that the claim to the whole territorial jurisdiction on the 

to Egypt is shown by the fact that if this ynrisdirtmnb 
surrendered; the Native Tribunals, for whose improvement such strenuous and successtul 
efforts have been made, would lose rather more than three-fourths of all then work on the 
civil side. Yet the progress and increase of public confidence in the Na ive oui 
universally admitted. 
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Whilst the work done by the Mixed Tribunals has fallen off, that done by the Native 
tribunals.has steadily increased. Five years ago native merchants used to make their 
contracts in the name of foreign subjects, in order to have their cases tried by the Mixed 
Courts; to-day the reverse takes place, and foreigners transfer their claims to natives in 
order to secure the cheaper and more speedy procedure of the Native Courts. 

M An °T r ar S ument may be added in favour of this municipal jurisdiction. The 
Native Inbunals were formed in 1884, and in their Charter all questions concerning land 
between natives were expressly declared within their competency; and this was done in 
view of the existing jurisprudence of the Mixed Tribunals, which had three times declared 
their incompetency to deal with such questions between natives. 

No objection was taken. They have administered this law for nine years, and this 
proposed change, if now carried out, would create a most disastrous confusion in all titles 
and contracts concerning land. 

. k° rne j n mmd that the Mixed Tribunals for some time past have shown a 

decided tendency to increase their jurisdiction, and to absorb matters such as claims 
brought by natives against the railways and the Daira Sanieli, which properly belong to 
the Native Tribunals. 1 J ° 

Consequently, in the interest of Egypt, this point must be definitively settled by 
International Agreement, and not left to the jurisprudence of a Court which has not that 
rcveicnce for precedent which animates English lawyers. 

A question, which may become very important, has been raised as regards the ri'dit 
of Egypt to retire from the arrangement of the Mixed Tribunals. The right is contested 
in consequence of the terms of Article 40 of the Organic Law: “ Apr£s cette periode 
(quinquennale) si l’experience n’a pas confirme Futilite pratique de la Reforme Judiciaire, il 
seta loisible aux Puissances soit de revenir <\ l’ancien ordre de choses, soit d’aviser d’accord 
avec le Gouvernement Egyptien a d’autres combinaisons.” 

In the first place, the Article is only silent as to the right of Egypt—the right is not 
expressly excluded. Its meaning is therefore open to interpretation. 

It must be. next remembered that the Contracting Parties, the Powers, and Egypt 
stood in veiy different positions. The Powers possessed certain exterritorial privileges 
founded on the Capitulations. 1 he rights of Egypt were based on the fundamental principle 
which gives to every independent State exclusive jurisdiction, and the power to enforce 
law within the limits of its territory. 

The Capitulations and the usages which had been grafted upon them had deprived 
Egypt of a certain portion of that jurisdiction, but the rest remained as her natural right. 

Clearly such a right could not be abandoned without express words, unless the 
surrounding circumstances proved the intention to abandon beyond any shadow of doubt. 

Now, what are the circumstances of this case ? 

At the foundation of the Mixed Tribunals the Powers, at the request of Egypt, 
surrendered the civil side of their Consular jurisdiction, but not feeling sure of the success 
of the experiment, they expressly reserved to themselves the right to return after five 
years to the status quo ante. 

Ihis stipulation, in the case of the Powers whose exterritorial jurisdiction depended 
on the ex pi ess terms of the Capitulations, was necessary. But the case of Egypt was very 
different. # In consenting to the temporary establishment of the Mixed Tribunals for a 
five years’ period, she suspended for that time her inherent natural right to decide in her 
own municipal Courts all questions concerning land where foreigners were concerned, and 
all civil suits brought by foreigners against a native. 

i m But the right was only suspended, and would revive the moment the period expired 
which Egypt had fixed. It could only have been lost by the insertion in Article 40 of 
express words, clearly showing the intention to abandon the right, or on the proof of such 
intention by facts absolutely beyond dispute. 

But the history ot Article 40 is entirely opposed to any such intention of abandon¬ 
ment. 

At the last meeting of the Commission of 1869, where all the Powers interested were 
represented, and which founded the Mixed Tribunals, the Russian Delegate proposed 
that: “ Les Puissances Europdennes et le Gouvernement Egyptien se reservent de modifier 
d un comraun accord l’organisation etablie dans les termes ci-dessus, aprfes cinq annees de 
fonctionnement, ou de revenir h l’etat de choses actuel.” 

. This proposal was accepted unanimously, but with a change of text that made it 
quite clear that each party, Egypt and the Powers, had the separate right to “ revenir & 

1 (Hat de choses actuel.” The final text was as follows: “ Article 48. Les Puissances 
Europe'ennes et le Gouvernement Egyptien se reservent apr&s cinq anndes de fonctionne- 
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ment de l’organisation dtablie, dans les termes ci-dessus, de revenir h. l’etat de choses 
actuel, ou de le modifier d’un comraun accord.” 

In the Report of the Commission, this Article is treated purely as a supplementary 
guarantee to the Powers. The preservation of their rights under the Capitulations in case 
the new system failed was only in the mind of the reporter. 

There are other arguments against the meaning sought to be given to Article 40. 

Supposing the Mixed Court of Appeal were to give a series of decisions wholly 
contrary to law, or were to encroach on the jurisdiction of the Native Tribunals to such an 
extent that the whole of their work was taken away. Could Article 40 possibly deprive 
Egypt of all remedy, and could the Powers under such circnmstanees continue these Courts 
for ever ? There is only one answer to the question. 

An almost conclusive argument is furnished, however, by the words used in the series 
of Decrees by which the Mixed Tribunals have from time to time been prolonged. In 
each case the phrase used has been, '‘Considering that our Government and the Govern¬ 
ments of interested Powers have agreed ( c sont convenus ’) to prolong the judicial period 
and in each case the Decree has been issued by the Egyptian Government. 

Clearly the existence of these Tribunals, whilst it could be terminated by either party, 
could not be continued without the consent of Egypt and the mode of continuance of 
their provisional existence, which has varied in duration according to the Decrees of the 
Egyptian Government, is in itself conclusive against the theory that the Powers had the 
exclusive right to continue them for ever. 

A further argument, of almost equal force, is to be found in the correspondence which 
passed at the time between Nubar Pasha, representing Egypt, and various Representatives 
of the interested Powers. Thus to the Russian Delegate, and again to the Dutch 
Delegate, Nubar Pasha says: "Le Gouvernement de Son Altesse n’a jamais hesitd h 
admettre que le systeme actuel n’est qu’un essai pour cinq ans.” This was also the view 
taken by the Porte at the Conference of the Ambassadors at Constantinople (1872) ; the 
Russian Ambassador refers to the “ pdriode de cinq ans ayant ete fixe par la Porte comme 
ptfriode d'essai.” 

Thus all parties—Porte, Egypt, and the Powers—considered the new Tribunals as 
purely experimental, and this provisional character has been maintained by a series of 
temporary prolongations under such circumstances. The theory that Article 40 either gives 
to the Powers an exclusive right to declare them permanent or deprives Egypt of her right 
to withdraw becomes absolutely inadmissible and impossible. 

II. The " Tribunal des Conflits ” was proposed and carried in principle by the Inter¬ 
national Commission of 1890. That Commission could not, however, agree on the 
composition of the Tribunal. 

The object of the Tribunal is to check the tendency on the part of the Mixed 
Tribunals to encroach and to absorb the municipal jurisdiction of the Native Tribunals. 

At present the Mixed Tribunals are sovereign Arbiters of their own powers. Public 
opinion is not strong enough to check them. The local press is too feeble; the local Bar 
is just as weak, in the case of an absolutely unjustifiable encroachment, Egypt’s only 
resource at present would be to refuse to execute the sentence, and to notify that she 
would retire from the arrangement at the end of the current five years’ period. 

Such a proceeding, even if possible, would be a matter of very great regret. It will 
still take years before the Native Tribunals will have gained sufficiently the confidence of 
the foreigner element to avoid a return to the old Consular system. 

This " Tribunal des Conflits ” would constitute an appellate body to which Egypt 
could appeal in case of encroachment. For instance, in the case of a native subject 
having a claim against the Da'ira Sanieh, the Mixed Tribunals have for the time taken to 
themselves jurisdiction, and have stated formally that any decision to the contrary on the 
part of Native Tribunals is " un abus de pouvoir.” 

If there were a "Tribunal des Conflits” that question could be settled judicially. 
At present Egypt has simply to submit to what seems to me, in the instance I have given, 
an unjustifiable trespass. 

I only give one instance, but the tendency of these Tribunals to encroach is notorious, 
aud I could mention other important cases. 

The composition of the Tribunal is difficult. But Egypt makes very large concessions 
when she not only admits two members of the Mixed Tribunals as opposed to two 
members of the Native Tribunals, but also agrees to the fifth member, the President, being 
a European. 

As the Mixed Court of Appeal is chosen from the great Powers, it seemed impossible 
that the President should be a subject of any of those Powers. At the same time, rather 
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than let the existing state of things continue, I would suggest that Egypt should be 
prepared to make concessions even on this point. 

3. As regards the reduction of the number of Judges who sit together, the change 
proposed was accepted in principle by the International Commission of 1884 and 1890. 
This change would gradually decrease the very heavy expense of these Tribunals. 

Excepting as a Land Registry Office in receipt of fees payable on all transactions in 
land, their receipts are very small and far below their expenses. The change would 
concentrate the responsibility of each Judge and produce better work. 

The numbers proposed, five in Appeal, three in First Instance, one on Summary 
Justice, are these which obtain in all Continental systems. 

4. The suppression of the Tribunal of Mansourah would also effect a great economy, 
and would enable the Government to establish Summary Courts on the one Judge system. 
Statistics show that the class of cases presented to the Mansourah Tribunal do not as a 
rule exceed in amount 100?. 

If, asTs contemplated, the competency of the single Judge is extended to cases up to 
the value of 1001., one Judge in place of five would do the work of the Mansourah 
Tribunal. 

It may be added that the one Judge system, with jurisdiction in cases where the sum 
at stake does not exceed 100k, is in practice in the Native Tribunals, and gives great 
satisfaction. The system is not new in the country, as the Cadi always sat alone in the 
First Instance. There is a plurality of Judges only in appeal in the Religious Court. 

5. The necessity of fixing an age as a limit of judicial service in a country with a 
climate so wearing as that of Egypt docs not require explanation. 

I have, &c. 

(Signed) J. SCOTT. 


Inclosure 2 in No. 4. 

Sir C. Coolcson to Lord Cromer. 


My dear Lord Cromer, Alexandria, June 5, 1893. 

I HAVE submitted to Messrs. Hills and Sandars the draft Circular of the Egyptian 
Government as to the renewal of the Mixed Court, together with Mr. Scott s explanatory 
note, both inclosed in your letter of the 12th ultimo, and this Report represents our joint 
opinion on the several proposals therein made. _ , 

1. As to the preliminary condition of renewal, viz., the (ormal declaration of the income 
petence of the Mixed Courts in question between natives relating to real property, we 
have nothing to add to the arguments put forward by Mr. Scott as to the importance of 
the question and the right of the Egyptian Government to make it a condition of lcnewal 

of the five years’period. _ ,, 

2. This applies also to the proposal for the creation ot a "Tnbunal des Conthts. 

3. Some of ns are not without fears that the proposed reduction of the number of 
Judges sitting in Courts of First Instance may seriously weaken their strength, believing 
that it would, as the Courts are at present constituted, often practically lead to the whole 
burden of responsibility of decision of the most important cases being thrown on one 
European Judge, the other being either from ignorance of law or inexperience of the 
judicial system which be administers hardly to be counted as an equal and independent 
force in the Court. For myself I confess that I do not think this possible danger gieat 
enough to counterbalance the advantages pointed out in Mr. Scott s Memoiandum. 

4. On ihe proposed suppression of the Tribunal of Mansourah, we all (and on this 
point Messrs. Royle and Sandars were consulted) agreed that the substitution tor it ot 
fixed “Delegations” at places where there would be very little to be done would be no 
economy either of expense or of judicial power. In our opinion, it would be bettei rat lei 
to extend its local jurisdiction, so as to relieve the Alexandria Court, ana send, as used to 
be done formerly, Judges from here and then from Mansourah periodically to try causes at 
the places where it is now contemplated to have fixed Delegations. Messrs. Hills and 
Sandars are also of opinion that the Court of Appeal would not think that the ® U £S^ S e 
extension of the competence of the summary Courts to eases up to the value ot 10 . is 
within the terms of Article 12 of the Civil Code, as it would involve a change affecting tlis 
“ systeme ” of the Courts, and would require the consent of the Powers. 

5. We are also unanimous in thinking that the limits of age proposed tor the Judges 
is much too low, and that if 70 years were thought too high for the Judges of tirst 
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Instance, it is certainly not so for the Judges of Appeal, who, as a rule, are taken from 1 

the lower Courts. We think that a Judge should be at the height of his judicial power 1 

at 60; but that it would be very desirable, considering the time which it necessarily takes 1 

to acquire the experience necessary to make an efficient Judge in the Mixed Courts, that f 

no one should be appointed in the Court either of First Instance or of Appeal after § 

45 years of age. 1 

.On the separate question put in your letter as to the practical importance of the f 

admission of the English language among those recognized as official in the Mixed Courts 1 

besides those of the two Judges, I have taken the opinions of Mr. Royle and Mr. S. Carver, f 

and all are of opinion that the introduction of English as a language to be used for oral | 

pleading in the Court, or as evidence in trial of cases before the Mixed Courts, would be of I 

no practical value, because, in oral pleading, some of the European Judges would be sure J 

not to understand it, and evidence in English would be interpreted. But in notarial j 

matters, especially in protests in maritime cases, all are agreed that there is often really | 

serious inconvenience in the rule which excludes documents in English from being 1 

registered by the “ Greffiers,” and so renders them legally valueless against third parties. & I 

I am, &c. 1 

(Signed) CHAS. A. COOKSON. 1 


No. 5. 

The Earl of Rosebery to Sir E. Malet. 

(No. 154 a.) 

Sir, Foreign Office , June 26, 1893. 

AT the levde to-day the German Ambassador came up to me and inquired about 
the Egyptian Circular with regard to the Mixed Tribunals. He was instructed to say 
that if it had been issued on our initiative the German Government would give 
it their support, as a proof of their wish to be agreeable to us. On the other 
hanu, if it was Egyptian, they would criticize it from an ordinary business point of 
view. 

I thanked his Excellency for the communication, and for its cordiality. I said 
that I was now only studying the commentaries of Lord Cromer on this Circular, 
which. W as purely Egyptian in its origin. On the whole, wo were disposed to approve 
of it, but on one point—the abolition of the Court at Mansourali—the views held by 
Lord Cromer were in complete opposition to those of the Egyptian Government. 
However, when I had completed my perusal of the papers I would tell his Excellency 
precisely my opinion upon them. J 

I am, &c. 

(Signed) ROSEBERY. 


No. 6. 

Lord Cromer to the Earl of Rosebery.—(Received June 27.) 

(No. 101.) 1 

My Lord, Cairo, June 17, 1893. 

I HAVE the honour to transmit herewith, with reference to my despatches Nos. 80 
and 97 of the 28th April and the 8th instant respectively, on the subject of the renewal of 
the powers of the Mixed Courts, a copy of a “Note Explicathc” in support of Tigrane 
Pasha’s Circular of the 24th April, together with an Annex to the same. The purpose 
of these documents, unofficially communicated to me by his Excellency, is to strengthen 
the case both for the abstract principles and for the positive reforms, with which I had the 
honour to deal in the second of my above-mentioned despatches. 

I have. &c. 

(Signed) ' CROMER. 


lnclosurc in No. 6. 

Note Explicative d I’appui de la Circulaire du Ministere des Affaires Etrangeres, cn date 

du 24 Avril, 1893. 

POUR apprecier sainement la portee de 1’Article 9 du R&glcment d’Organisation 
Judiciaire, il suffit de faire un court resume de 1’historique des ndgociations qui ont amene 
l’installation des Tribunaux Mixtes. 
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Les premieres propositions presentees par son Excellence Nubar Pacha a la Commis¬ 
sion Internationale rdunie au Caire en 1869, avaient exclusivement pour but la creation 
d’une juridiction unique chargde de rendre la justice entre indigenes et Strangers et entre 
etrangers de nationality differente. 

C’est sur cc programme restreint que la discussion s’est ouverte. 

La Commission, dans son Rapport General, signe par tous les membres, n’hesite pas 
il declarer qu’elle est d’avis d’adopter les vucs du Gouvernement Egyptien sur ce point, 
e’est-a-dire, de soumettre 5 un Tribunal unique aussi bien les contestations elevees entre 
dtrangers et indigenes que les contestations ndcs entre etrangers de nationality differente. 

Quand il s’est agi de la competence immobiliere de ces Tribunaux, le Gouvernement 
Egyptien l’a rcvendiqude exclusivement pour les Tribunaux territoriaux, tandis que certains 
Commissaircs entendaient maintenir la competence des Tribunaux Consulaires dans les 
affaires immobilieres oil leurs nationaux etaient defendeurs. 

Dans ces conditions, Nubar Pacha dydarait qu’il ne pouvait attribuer il la nouvelle 
juridiction la competence en matierc immobiliere, meme dans les contestations entre 
indigenes et etrangers, qu’a condition que les Tribunaux Consulaires seraient dessaisis, au 
profit de la nouvelle juridiction, des affaires immobilieres entre etrangers de nationality 
differente. 

C’etait done seulement a titre transactionnel que Nubar Pacha consentait a cctte 
competence. 

Au cours des travaux de la Commission, il fut egalement admis que les indigenes 
auraient la faculte de porter leurs litiges, cn maticre civile, devant les nouveaux 
Tribunaux. 

Conformemcnt a la demande de quelques Puissances, lc projet dlabore par cette 
Commission, devant reeevoir la sanction de Sa Majeste Imperiale le Sultan, fut soumis a 
la Sublime Porte. Mais la Sublime Porte ecarta completcment, memo a titre compromis- 
soire, la competence des nouveaux Tribunaux pour les indigenes. 

Le projet de Reglcincnt, tel qu’il fut definitivement arrete par la Sublime Porte et 
presente par ellc aux Puissances, portait a son Article 24 :— 

!! Les Coins et les Tribunaux ainsi constitues ne connaitront point des differends des 
indigenes entre eux ou avec le Gouvernement, de quclque nature qu ils soient. , 

Depuis, il ne pouvait plus etre question d’attribuer a ces Tribunaux une competence 
quelconque sur les indigenes, car les nogociations que poursuivait lEgypte, dans une 
(juestion de cette nature, sc trouvaient foYcement rebukes aux limites tracees par le 
Gouvernement Imperial. .... . 

D’ailleurs, le Gouvernement Fran^ais avait fait, lui aussi, preparer un projet dont 
1’Article 7 correspond au projet de la Sublime Porte. 11 est ainsi concu 

c - .... 11s (ces Tribunaux) connaitront aussi de toules les questions immobilieres 
et de servitude, soit qu’clles aient lieu entre indigenes et etrangers, ou deux ou plusieurs 
etrangers de nationality differente, ou bien de meme nationality.” 

Le Gouvernement Anglais approuvait les vues du Gouvernement Fran^ais et Lord 
Granville ecrivait, le 22 Juillet, 1870, a M. de La Valette 

“Le Gouvernement de Sa Majeste est d’accord avec le Gouvernement Imperial que 
les differends entre etrangers et indigenes, relativemcnt it des proprietes mobilibres, seront 
decides d’aprfcs un systbme de juridiction et de lois uniformes. , 

“ Que les questions afferentes aux proprietes immobilieres entre etrangers et indigenes 
et etrangers de differente nationality, et meme entre etrangers de^ la meme nationality, 
seront decidees par les nouveaux Tribunaux qu’on propose d’etablir. ’ 

Il n’est done aucunement queslion de la competence des nouveaux Tribunaux 2i 

l’egard des indigenes entre eux. _ , 

D’un autre cote, dans la reunion des Ambassadeurs au palais de 1 Ambassade de 
Russie it Constantinople, ainsi que le porte le compte rendu de la reunion du 7 Aoi\t, 
1872, son Excellence Nubar Pacha priait “les Represcntants des Puissances de prendre en 
consideration que l’autoiisation de la Porte a etc accordee expressement au piojet amende 
par elle et elabore par la Commission Internationale, ce qui ne peimet pas au Gouveine- 
ment Egvptien de s’ecarter de ce dernier. ’ , 

Du reste, aucun doute ne subsistait au sujet de la competence limitee des nouveaux 
Tribunaux, puisqu’en 1875, M. Rouvier, dans son Rapport a 1 Assemblee Nationalc do 

France, s’exprimait ainsi:— . 

“ La compytence des nouveaux Tribunaux s’etend, en matfore civile et commercialc, 
aux diffdrends entre indigenes et ytrangers, aux contestations entre etrangers de na¬ 
tionality differente, et entin aux proems entre etrangers et le Gouvernement ou les 
Administrations. Les proebs dans lesquels les indigenes sor.t seuls interess6s, restent done 
dans la comp6tence des Tribunaux actuels.” 
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C est, bien ainsi, en effet, que leur competence a etb etablie. 
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En 1881, le Gouvernement, reprenant son ancien projet, demandait & nouveau la 
rdduetion du nombre des Magistrats it trois en Premibre Instance et a cinq h la Cour, 
La Commission ne crut pas encore le moment venu d’introduire un changement de cette 
nature; mais la Commission de 1884, saisie encore une fois de la question, n’jiesita^poipt a 
accepter le nombre de trois Juges pour la Premiere Instance, fixant cependant a six lq 
nombre des Conseillers pour la Cour. 

La proposition actuelle du Gouvernement, que justifient d’une,fagon geqqi'ale 
l’experience acquise par les Magistrats et l’existence d’une jurisprudence de dix-huit 
annees, qui a deja fixe un grand nombre de principes, ne fait que reproduire le voeu de la 
Commission de 1884. Elle en difibre uniquement en ce qu’elle reduit de six a cinq le 
nombre voulu pour la Cour d’Appel, modification qui aurait l’avantage appreciable de 
l’imparite du nombre des Magistrats prenant part aux sentences. , 

C’est sur le vosu quasi unanime de la Commission Internationale de 1881 que le 
Tribunal de Mansourah fut supprime a cette epoque. Cette Commission se basait notamr 
ment sur une statistique etablissant que le nombre total des proebs civils et commer P 
eiaux s’elevait, pour la dernibre annee judiciaire, b 558, dom 335 d’un taux infbrieur a 
P. T. 10,000 (voir Protocole No. 3, p. 11). . 

Or la statistique de l’annee judiciaire 1891-92 indique que le nombre des affaires 
portees devant le Tribunal de Mansourah a ete de 301, savoir: 214 civiles et 87 comr 

merciales. _ , nnn 

11 est a, prbsumer que le nombre des affaires ne depassant pas le taux de P. 1.1U,UUU 
s’est maintenu dans la me me proportion des trois cinquiemcs a peu prbs comme en 1881, 
de sorte que le nombre des autres affaires d’un taux superieur serait actuellement reduit 

a 121. . , , , , .. 

En rbsume et dans cet etat, 1’extension projetee de la competence de la justice som- 
maire venant a, etre adopte, le Tribunal de Mansourah n aurait a juger que 121 affaiies, 
les autres allant aux delegations judiciaires chargees de la justice sommaire. 

Ce chiffre justifie suffisamment la proposition du Gouvernement de Son Altesse 
tendant a la suppression du dit Tribunal; et il est it remarquer que les 250 affaires de ,a 
competence du Juge sommaire seront reparties entre les delegations ii creer, au bbnefice des 
justiciables, comme il est dit dans la Circulaire du 24 Avril, 1893. 

Le Gouvernement de Son Altesse s’est inspire de ce qui se passe dans la plupart des 
pays d’Europe. Cette necessite se trouve, de plus, justifiee pour l'Egypte, par son climat 
mbme. 

Le Caire, le 13 Juin, 1893. 


Annexe a la Note Explicative du Ministere des Affaires Etrangercs, en date du 13 Juin, 

1893. 


Sommario. 


La competenza basata sulla nalura reale immobiliare della azione deve inteiidevsi ristretta a aenso dell Art. 9 de 
Hetrolamento Giudiziario, alle questionl fra stranieri ed indigeni e fra stranien della stessa nazionahta. 

Quando il convenuto lo impugn), e obbligo dell’attore di porgere la prova di appartenero ad una naziona ita diversa 
di quella del convenuto, questo fatto eostitueudo la condizione essenzwle della competenza dei Iribunali mist) 
a conoscere dell’azione proposta. 

La Corte, 

Udite le difese degli avvocati, udite le eonclusioni del pubblico ministero; 

Ritenuto in fatto che Ostnan Khaled Bey cito nella veste di suddito naturalizzato 
Alemanno il Governo P,giziano davanti il Tribunale Misto di Cairo, inpunto di restituzione 
di beni mobili ed immobili appartenenti alia successione di Kurchid Pasciit, padre del 
citante, che dieonsi appvesi e distratti illegalmente dal Governo suddetto; 

Ritenuto che il citato, rilevando la nazionalitii Ottomana d origine del citante e con- 
trastando la portata e gli effetti della naturalizzazione, oppose l’eccezione d’incompetenza 
dei Tribunali Misti Egiziani a conoscere della questione tra parti di nazionalitb Ottomana; 

Ritenuto che il Tribunale di prima istanza con sentenza del 10 Aprile, 1876, acco* 
gliendo l’eccezione si dichiarb incoinpetente e condannb il citante nelle spese ; . . 

Ritenuto che quest’ultimo interpose appello dalla detta sentenza, onde sia deciso 
essere inammissible e mal fondata l’eccezione sollevata dal Governo Egiziano, essere incotn- 
petente i Tribunali Misti Egiziani a conoscere dell’atto di naturalizzazione di Osman 
[669] E 
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Khaleb Bey e quindi rimandasi le parti dinanzi il Tribunale del Cairo a discutere sul 

merito; # 

Considerando in diritto cbe & primo compito del Giudice quello di venneare la propria 
competenza, di conoscere, ciofe, se le persone cbe ci stanno di fronte in giudizio, e la materia 
che forma l’oggetto della contestazione, appartengono alia di lui giurisdizione; 

Considerando cbe tale compito costituisce pel Giudice un dovere, ma e insieme suo 
solo ed esclusivo diritto; 

Considerando che a termini dell’Articolo 9 del Regolamento d Ordinamento Giudi- 
ziario, i Tribunali Misti Egiziani sono istituiti a conoscere: (1) cli tutte le contestazioni in 
materia civile e commerciale fra indigeni e stranieri, e tra stranieri di nazionalita diversa 
all’infuori dello statuto personale; (2) di tutte le azioni reali immobiliari fra ogni specie 
di persone anche appartenenti alia medesima nazionalita ; _ . 

Considerando cbe la competenza basata sulla natura rcale immobihare dell azione 
deve intendersi ristretta alle questioni tra stranieri ed indigeni e tra stranieri della stessa 
nazionalita, ove non voglia ammettersi, cib che pertanto resulterebbe da una diversa inter- 
pretazione del citato Articolo 9, e cbe e manifestamente inammissiblc, che abbiasi cioc voluto 
all’Articolo 12 del Regolamento d’Ordinamento Giudiziario, sottrarre bensi ai nuovi liibu- 
nali la competeqza a conoscere di domande per rivendicazionc di beni mobili proposte da 
stranieri contro pii sta’oilimenti, anche Musulmani, ma non cosi quella di giudicaie di 
siffatte domande intentate da sudditi locali conlro sudditi locali; .... 

Considerando nella specie che Osman Khaleb Bey citando il Governo Egiziano davanti 
i Tribunali Misti, dovea di conseguenza ai principi suenunciati porgere, anzi tutto, la prova 
incontestabile di appartenere ad una nazionalitcl diversa da quella del Governo Egiziano 
(fatto il quale costituisce la condizione della competenza di detti tribunali a conoscere 
dell’azione proposta, sia essa personale o reale, mobiliare od immobiliare), il che veniva 
negato dalla parte citata e di nazionalita incontestabilmente Egiziana ; 

Considerando che Osman Khaleb Bey in origine suddito locale Egiziano produsse 
infatti a tale scopo il decreto di naturalizzazione, 6 Maggio, 1867, della Beale Presidenza 
di Polizia in Berlino, a termini del quale detto Osman Khaleb Bey sarebbe stato accolto 
nel novero dei sudditi Prussian!; 

Considerando pero che il Governo Egiziano citato in causa contrasta a codesto atto di 
naturalizzazione 1’effetto di sottrarre l’attore naturalizzato Prussiano alia giurisdizione dei 
tribunali della sua nazionalitcl d’origine, e produce in appoggio della sua opposizionc due 
documenti emanati dalle autorita dello steso stato donde fu emanato 1 atto di naturalizza- 
zione, il primo dei quali in data 14 Maggio, 1868, reconosce espressamente il principio 
che “ la nationalite nouvellement acquise par Osman Bey ne pent avoir son plein efret 
tant qu’il n’est pas releve de la juridiction torritoriale, ’ e laltro in data del 16 Maggio, 
1869, dichiara che (t Osman Bey jouit dc la double nationalite, Prussiana, cioc, ed 

Egiziana; . . 

Considerando che in presenza di tali documenti prodotti dal Governo citato non puo 
ammettersi, come incontestabilmente dimostrato, che ) atto di naturalizzazione o Maizo, 
1867, nell’accogliere Osman Bey nel numero dei sudditi Prussiani, lo abbia anche sciolto 
completamente dal nesso della sudditanza di origine, per modo a sottrarlo in Egitto alia 
giurisdizione dei Tribunali locali; 

Considerando percio cbe, alio stato delle risultanze processuah, m difetto di una 
prova incontestabile della contrastata pertinenza di Osman Bey ad una nazionalit^ diveisa 
dall’Egiziana, la Corte non poteva riconoscere fondata la competenza dei Tribunali Misti a 
• conoscere dell’azione da lui proposta, e doveva di conseguenza respingerc la sua appella- 
zione, libero restandoli, pel caso intendcsse riprodurre la sua azione, di premunirsi da jiaite 
di chi di diritto di tali attestazioni che tolgano ogni dubbio sul fatto che costituisce la 
condizione della competenza dei Tribunali Misti Egiziani; 

Per questi motivi, 

La Corte, alio stato degli atti, respinta l’appcllazione di Osman Bey, conferma la 
sentenza 10 Aprile, 1876, del Tribunale del Cairo, e eondanna l’appellante oltre alle spese 
di prima istanza, anche a quelle di seeondo grado da rifondersi alia parte avversaria, non 
meno che a quelle da pagare al fondo della cassa giudiziaria. 

17 Maggio, 1876. 
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Sommario. 

appartenenti al’a stessa nazionalita, non e applicable alle contestazioni fra indi 0 em. 

4lv Sarhan, Aw. Manusarcli, contro Hassan Mur si-el-Said, fralelh Sarhan e Adilla 
J Sarhan, Aw. Carcano. 

La Corte, 

Piaccia^lla cS^dU-icevere l’appello interposto contro l’ordinanza 21 Novembre, 
lS78^resa dal Tribunale dei ricorsi d’urgcnza in Mansourah ed in r i orma dell ordmanza 
stessa iMe di ordinare la continuazione dell’esecuzione ntrapresa . dall appellante, 
condannando gli appellati nellc spese di primo e seeondo grado di giudizio, 

HSfe f ncllit forma 1'appello nvverso la senteno del Tribunale di 

“Ti(Tprp” di Mansourah del 21 Novembre, 1878, e giudicando nel mento. . . . 

^Kgetlarc paramentc e scnpliee.ente 1’appello "tocon, **^*“»M 
11 Dicembre, 1878, e dire che la sentenza del lribunale ti v . uu’onnnllontp 

21 Novembre, 1878, sortira i suoi pieni effetti giuiidiei, con la eondanna yll 
nolle spese, tutte giu'dieiali o stragindiciali oltre S U -» 0ancel . 

Ritenuto che con atto autentico m data dclh 12 Agosto, 1878, ne |l’ assU nta 

Stali p^attfdilrsSan a d c ; fuSsan^hXo alia prodotla procura delli 
7s Chato vendeva al costal figUo, attaa.e appellante. otto appez.ament. d 

ss. d ssss $ izrz — 

“'‘"Ma sul'ritao opposto degli appellati di dismettere i tenreni loro recta.ati, allegando 

sees ss-SaSEsassss 

le azioni reah immobiliari, se: nc^ esclu ^ Jj. imuiobiU possc duti da tale stabilimento, 

dei Tribunali locali, e per nulla derogare allantica loro giurisdizione , 
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Considerate), cib posto che conseguentemente anche rispetto agli atti stipulati fra 
indigeni, nella Cancelleria dei Tribunali della Riforma, sia che insorgano contestazioni fra i 
contraenti o con altri indigeni, debbono le parti adire i Tribunali locali, di cui ndn pud 
loro essere lecito di declinare la giurisdizione con grave perturbazione dell’ordine dei 
giudizi, per sottoporsi a quella dei Tribunali della Riforma, alia quale vennero assoggettati 
in via affatto eccezionale nei soli loro rapporti cogli stranieri anche per ovviare ai conflitti 
che ne potrebhero derivare fra le due diverse giurisdizioni; 

Che per tanto trattandosi nel concreto di esecuzione per rilascio di beni immobili 
intrapresa dallo appellante Aly Sarhan, suddito locale, a carico dei di lui fratelli e sorella 
prenominati, pure sudditi locali, in dipendenza dell’anzidetto instrumento 12 Agosto, 1878, 
stipulato parimenti fra indigeni, d ovvio che per il solo fatto ne abbia avuto luogo la 
stipulazione nella Cancelleria de Tribunale Misto di Cairo, non ne viene che se ne possa 
regolarmente promuovere la esecuzione davanti i Tribunali della Riforma, nd con il 
ministero di uscieri da questi Tribunali dipendenti, eppercib l’appollata ordinanza del 
Tribunale dei ricorsi d’urgenza di Mansourah con cui si mandb sospendere e discontinuare 
gli atti esecutivi promossi dallo stesso appellante, in base al suddetto istrumento a mezzo 
di uno degli uscieri addetto a quel Tribunale, merita di essere confermata; 

Per questi motivi: 

Mantiene ferma la ordinata sospensione e discontinuazione degli atti esecutivi di cui 
nella prementovata ordinanza del Tribunale dei ricorsi di urgenza di Mansourah, in data 
delli 21 Novembre, 1678, colla condanna dell’appellante Aly Sarhan nelle spese del 
presente giudizio, tanto verso gli appellati, quanto verso la cassa del fondo giudiziario. 

Il Presidente, 

(Firmato) LAPENNA. 

Alessandria, 6 Febbraio, 1879. 


Hypotheque Conventionnelle. — Indigenes. — Competence. 

Les Tribunaux de la Reforme sont incompetents pour statuer sur la validite d’une 
hypotheque consentie par un indgene a un autre indigene. (Article 13 et 9 du Rbglement 
d’Organisation Judiciaire.) 


Bassili Effendi Tidros es-qualite', Aw. de la Pommeraye, contre Dame Anissa, Epouse 
Rizgalla Ibrahim, Avv. Cuzzer. 


La Cour, 


Attendu en droit que les Tribunaux de la Reforme sont absolument incompetents h 
connaitre de toute espece de contestations entre sujets de la meme nationality; 

Que si cette incompetence souffre des exceptions en ce qui touche les droits reels 
immobiliers et pour faire statuer sur la validite d’une hypotheque consentie en faveur d’un 
dtranger et sur toutes ces consequences (Article 13 et 9 du Rbglement d’Organisation 
Judiciaire), il n’est pas moins vrai que cette exception n’est pas applicable entre sujets 
locaux; 

Que ces maximes sont consacrees par la jurisprudence constante des Tribunaux et de 
la Cour. (Arret du G Fe'vrier, 1879 : Aly Sarhan contre Hassan Mowi et consorts.) 

Attendu, cn l’cspece, que toutes les parties en cause etant sujets locaux, le Tribunal 
du Caire n’etait pas competent a. connaitre de l'action intentee par la Dame Anissa, epouse 
Rizgalla, contre Bassili Effendi Tadros, bs-qualites, en nullitd de l’inscription hypothecate 
prise par ce dernier le 30 Juillct, 1878, au greffe des h}pothbqucs du Tribunal du Caire, en 
vertu d’un Jugement rendu le 25 Visak, 1594, par le Patriarcat Copte du Caire, sur 
rimmeublc appartenant a la Dame Anissa et en nullite de tout autre acte de poursuites 
base 6ur la dite hypotheque judiciaire 

Que, du reste, il ressort des considerants de la decision attaquee, que les premiers 
Juges out reconnu leur propre incompetence, d’oii il suit qu’ils devaient renvoyer les 
parties a se pourvoir et qu’ils ne pouvaient ni reteuir le fond ni ordonner la radiation de 
I’hypotheque dont s’agit; 

Attendu que l’expropriation forcee ne peut avoir lieu jusqu’a ce que le Tribunal 
competent ait statue sur la contestation de la validite de l’hypotheque et que, dbs lors, 
toute execution ulterieure en base de la dite inscription hypothecaire doit etre suspendue; 

Attendu que la partie qui succombe doit supporter les frais. 


Par ces motifs: 


Dit que le Tribunal du Caire dtait incompetent pour connaitre de la demande de lu Dame 
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Anissa, epouse Rizgalla, en radiation de l’hypotheque judiciaire prise le 30 Juillet, 1878, 
par Bassile Effendi Tadros, ^s-qualit^s, au greffe des hypothbques du Tribunal du Caire; 
par consequent infirme le jugement attaque et renvoie les parties 4 se pourvoir devant qui 
de droit; 

Ordonne la discontinuation des poursuites en base de l’inscription hypothecate en 
contestation; 

Condamne la Dame Anissa, dpouse Rizgalla, 4 tous les depens tant de Premiere 
Instance que d’Appel. 

Le President, 

(Signd) GIACCONE. 

Alexandrie, le 12 Mai , 1881. 


Tribunal Mixte de Premiere Instance du Caire. 


Chambre Civile. 


Cause de hoirs Cheilch Hassan-el-Ghergaoui , Demandeurs, contre (1) Mahmoud Abdallah , 
(2) Hanaji Aly Ibrahim, Defendeurs. 


Le Tribunal, 


Apres en avoir dyiibere conformdment 4 la loi, jugeant en mature civile; 

Attendu que les hoirs de Cheilch Hassan el Ghergaoui revendiquent contre Mahmoud 
Abdallah ct Hanafi Aly Ibrahim 100 feddans de terre sis au village deDechna et El Sayeda 
(Moudirieh de Kdneb), designes et limites dans l’exploit introductif d’instance; 

Attendu que les defendeurs soulbvent le ddclinatoire pour incompetence des Tribunaux 
Mixtes, les demandeurs aussi bien que les dyfendeurs etant tous des sujets locaux et aucun 
intdr^t etranger n’etant engage dans les debats; 

Attendu que les demandeurs soutiennent que la regie gdudrale, en vertu de laquelle les 
Tribunaux Mixtes ne sauraient connaitre des proces entre indigenes souffre une exception 
quant aux actions re'elles immobilieres ; 

Qu’ils invoquent la derniere disposition de 1’Article 9 du Rbglement d’Organisation 
Judiciaire, reproduite 5 1’Article 5 du Code Civil, ainsi conyu : 

“lls (les Tribunaux Mixtes) connaitront aussi de toutes les actions reelles immobi- 
liyres entre toutes personnes, meme appartenant it la mbme nationality.” 

Qu’il s’agit done de bien fixer la port£e d’une telle disposition, en l’interpretant en 
conformite des principes qui lAglent l’interpretation des lois; 

Attendu qu’il est, tout d’abord, a remarquer que dans le langage vulgaire du pays, 
1’expression “ .Nationalites,” 5 1’epoque de la redaction de PArticle, servait specialement a 
designer les nationalite's etrangeres; qu’en effet, cette terminclogie pouvait alors difficile- 
ment s’appliquer a un pays encore soumis au regime de la personnalit6 des lois, suivant 
les differentes communautes qui composent la population indigene; 

Que, par consequent, on ne saurait soutenir d’une maniere absolue que le texte littdral 
de la loi ne presente aucun doute et exclut peremptoirement la restriction aux e'trangers de 
la meme nationalite ; 

Attendu, d’ailleurs, qu’il est de r£gle qu’en cas de desaccord entre la lettre et l’esprit 
de la loi, il faut s’en tenir de ])ryfercnce it l’intention veritable du legislateur, la parole 
n’avant de valeur que comme expression de la pensee. C’est pourquoi les jurisconsultes 
Romains ont transmis aux socles l’aphorisme: “Scire leges non est earum verba tenere 
sed vim ac potestntem.” 

Que sur cette base est fondye la doctrine universelle et constante qui distingue trois 
especes d’interprytation: l’interprctation declarative ou grammaticale, pour le cas ou 
l’ambiguite des termes de la loi souteve des doutes sur leur veritable signification, et les 
interpretations restrictive et extensive, lorsque le texte, quoique clair et precis, a d4passe la 
pensye du legislateur ou ne I’a ])as ontierement exprimee (“plus dictum quam cogitatuin— 
minus dictum quam cogitatuin”). 

Attendu qu’il importe done tie rechercher la pensee du legislateur: que dans l’esp5ce 
tout concourt 5 demontrer que le Gouvernement Egyptien n’a jamais eu l’intention 
d’enlever aux Mehkdmes toute juridiction en matibre iiumobilidre, m5me entre indigenes, 
pour 1’attribuer aux nouveaux Tribunaux, et que jamais les Puissances etrangeres n’ont 
suggyre une pareille abdication de la souverainete territoriale; 
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Que ceta ressort jusqu’4 l’evidence:— 

1. D’autres dispositions du Rdglement d’Organisation Judiciaire; 

2. Du but principal de la Rdforme Judiciaire et de la nature mdme de la prdtendue 
innovation; 

3. De l’origine historique de la disposition controversde ; 

4. Des conditions memes dans lesquelles la Sublime Porte a donnd son approbation 
au projet de la nouvelie organisation judiciaire. 

1 .—Autres Dispositions. 

Attendu que les Articles 12 du Rdglement d’Organisation Judiciaire et 6 du Code 
Civil disposent:— 

“ Ne sont pas sournises a ces Tribunaux les demandes des e'trangers contre un 
dtablissement pieux en revendication de la propriete d’immeubles possddes par cet 
dtablissement.” 

Attendu qu’il est evident que cette disposition aurait aussi soustrait a la connaissance 
de la juridiction mixte les demandes en revendication de biens “ Wakfs ” intcntees par des 
indigenes, si, selon la regie gdnerale de competence eonsacrde par l’Article 9, ceu.\-ci 
devaient dtrc considdres comme justiciables des Tribunaux Mixtes en toute matiere 
foncidre, car il sevait absurde d’admettre qu’on ait voulu rdserver aux Mehkemds les 
actions des etrangers contre les “Wakfs” et laissev aux nouveaux Tribunaux celles des 
indigenes contre les memes “Wakfs.” Mais, si l’Article 12 ne parle que des etrangers, 
c’est pour la raison bien simple qu’on n’avait jamais songd 4 attribuer aux Tribunaux 
Mixtes la juridiction exclusive en matidre immobiliere entre indigenes; 

Attendu que cela ressort encore, au surplus, des Articles 13 du Rdglement d’Organi* 
sation Judiciaire et 9 du Code Civil, aux termes desquels: “ Le seul fait de la constitution 
d’une hypotheque en faveur d’un e'tranger sur les biens immeubles, quels que soient le 
possesseur ct le proprietaire, rcndra ces Tribunaux competents.” 

Que cette disposition, quelle qu’en soit la portde, indique bicn que, mdme dans les 
matieres foncieres, la cause doit avoir un caractere mixte pour rentrer dans la competence 
des nouveaux Tribunaux. 

II.— Esprit de la Loi. 

Le Gouvernement Egyptien, en soumettant aux Puissances le projet de la Reforme 
Judiciaire, se proposait de mettre, sinon un terme, au moins une lirnite aux inconvdnicnts 
ddrivant de la multiplicite des jundictions Consulaires : il se plaignait notanunent que les 
Tribunaux Consulaires eussent usurpe une juridiction en matidre immobiliere contraire- 
ment a des Capitulations qui ne reconnaissaient pas meme aux etrangers la capacite de 
posseder des immeubles. Pour remedier a de tels inconveuients, point n’dtait besoin de 
rompre avec des traditions remontant aux sources memes de 1’Islamisme, en enlevant aux 
Mehkemes la competence a. connaitre des questions immobilizes qui touclient directement 
l’assiette territoriale du pays et presentent consequemment un caractdre d’ordre public et 
politique. 

On ne saurait perdre de vue qu’en renongant a toute juridiction immobilidre en faveur 
des Tribunaux Mixtes, le Gouvernement Egyptien aurait prive ses propres Iribunaux du 
moyen d'executer ses Jugements par la voie immobiliere. Une pareille innovation, qu’on 
peut bien qualifier de veritable revolution dans Vordre juridique, ne pouvait certainement 
s’acoomplir par une simple expression incidente d’un Article du Rdglement, d’une manidre 
implicite ct quasi-subreptice : elle aurait dA etre solennellement proclamee. 

Le systeme des demandeurs attribue au legislateur ou, a mieux dire, au Gouverne¬ 
ment Egyptian, 1’iddc d*unifier entierement la juridiction immobilidre, surtout pour iavoriser 
le credit hypothecate. Mais le Gouvernement Egyptien, lors de l’inauguiation de la 
Reforme, pouvait bien avoir en vue de centraliser les juridictions immobilidres en faisant 
cesser des pouvoirs Consulaires, qu’il croyait abusifs, sans toutefois renoncer entierement a 
la souverainete en matidre de juridiction territoriale en faveur des Tribunaux Mixtes. 

En diet, le nombre des Tribunaux Mixtes prdvu au Rdglement, ainsi que lo personnel, 
aurait ete manifestement insuffisant, et mdme derisoire, pour une telle ceuvre, et le 
Gouvernement Egyptien, de mdme que les Puissances, n’auraient pas manque de le 

reconnaitre. . . 

Il est, d’autre part, inconcevable que le Gouvernement Egyptien ait voulu priver ses 
sujets de l’avantage de voir juger leurs differends en matidre immobilidre sur les lieux 
mdtnes, dans leur langue, par une autorite Musulmane, au courant de leurs idees et de 
leurs moours, en application de la loi saerde du “ Cheriat” etdes “ Canouns ddictes par le 
Souverain du pays—et de les contraindre 4 se rendre des points les plus dloignds de son 
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territoire, pour la plus petite contestation immobilidre, au Caire, a Alexandrie, a Ismailia, 
plaider, loin^ des lieux et des faits du proees, devant un Mdglis compose en majority 
d’dtrangers 4 leur pays, a leur religion, a leur langue, appliquant des lois et suivant une 
procedure tout a fait diffdrente et souvent contraire 4 leurs idees, d leurs habitudes, a 
leurs traditions sdculaires, et auxquelles le moindre changement ne pouvait etre apporfcd 
sans 1 assentiment des Puissances ou tout au moins du corps de la Magistrature. 

11 est dgalement certain que le Gouvernement Egyptien, s’il avait rdellement voulu unifier 
la justice immobilidre, aurait pris d’autres mesures et aurait cherche 4 porter remdde, dans 
la lirnite du possible, a la plupart des inconveuients sus-dnonces. Et il n’aurait pas manque 
d’ddicter les dispositions compldmentaires et accessoires qui etaient necessaires pour la 
realisation d’une telle reforme, tandis qu’il n’a rien fait dans ce sens. 

Mais il y a plus. Si le Gouvernement Egyptien avait cru pouvoir enlever aux 
Mehketnds la juridiction contentieuse en matidre immobiliere, il n’aurait pas hesite a. 
completer son ceuvre d unification en les privant aussi de la juridiction volontaire, ou tout 
au moins d introduire une reforme bien autrement simple et tout aussi importante, celle 
d’unifier les bureaux des inscriptions et des transcriptions,, en imposant aux indigdnes, de 
meine qu’aux etrangers, l’obligation de transcrire leurs actes translatifs de propriete ou de 
droits reels immobiliers aux greffes des nouveaux Tribunaux. Mais rien ne fut fait dans 
cet ordre d’idees; au contraire, les dispositions des Articles 31 et 32 du Rdglement 
d’Organisation Judiciaire visent forrnellement deux bureaux independants 1’un de l’autre, 
en organisant un service de communication entre les Mehkemes et les Greffes des nouveaux 
Tribunaux, et en prescrivant des transmissions reciproques, sans toutefois que leur omission 
entrainc nullite. 


III.— Origine Historique. 

La disposition qui nous occupe n’existait pas dans le projet que son Excellence Nubar 
Pacha avait propose a la Commission Internationale reunie au Caire a la fin de l’annde 
18G9. Au sein de la dite Commission aucun des Commissaires n’a fait une pareille propo¬ 
sition ; au contraire, des proces-verbaux appert le soin scrupuleux de la part des Represen- 
tants des Puissances de s’occuper seulemcnt de cc qui interessait les etrangers et de laisser 
entidrement au Gouvernement Egyptien les rapports entre indigenes, a tel point que, sur 
l’initiative de certains Commissaaires etrangers, on a ecarte la premiere partie de 
l’Article 13 du projet primitif ct 18 du projet amende, qui attribuait aux nouveaux 
Tribunaux toutes les contestations commerciales entre indigdnes et toutes les contestations 
civiles que les parties indigdnes consentiraient a leur soumettre. Il est done evident 
que, lors de la Commission Internationale de 1SG9, ni le Gouvernement Egyptien ni les 
Delegues des Puissances se sont proposds Tunification compldte et absolue des juridictions 
en maliere immobilidre. 

En cet etat de choses, on se rend facilement compte des paroles prononcees par son 
Excellence Nubar Pacha dans la seance du 28 Decembre, 1869, lorsqu’on discutait, non 
pas le point en litige, mais simplement la question de savoir si les Tribunaux qu’on se 
proposait de constituer devaient aussi connaitre des contestations entre Europeens de 
nationalites differentes (partie finale du premier alinea de TArticle 17 du projet amende). 

C’est a l’appui de cette proposition du Gouvernement que son Excellence Nubar 
Pacha faisait valoir l’argument que les Puissances pouvaient bien attribuer aux nouveaux 
Tribunaux les proeds entre Europeens de nationalitds differentes, du moment (|ue le 
Gouvernement Lgyptien, dans un esprit d’unification, consentait a leur deferer les actions 
reelles immobilidres, qui appartenaient an Mehkemes, meme dans les rapports entre 
etrangers. U unite de juridiction, a laquelle le Ministre des Affaires Etrangdres taisait alors 
allusion, ne saurait etre entendue dans un sens absolu, etant donne les commentaircs de 
toute la discussion qui en expliquent la partie relative. 

Pour la premiere fois, une disposition generate relative aux actions reelles immobilidres 
figure dans le projet de la Seconde Commission que le Gouvernement Frangais avait 
nominee en 1870 pour examiner le projet elabore au sein de la Commission Internationale 
du Cairo en 1869. Cette disposition elait ainsi congue:— 

“ Us (les nouveaux Tribunaux) connnitront aussi de toutes les questions immobilidres 
et de servitude, soit qu’elles aient lieu entre indigdnes et dtrangers ou deux ou plusieurs 
dtrangers de nationalitd differente ou bien de la mdme nationalite.” 

Evidemment la Commission Frangaise s’etait preoccupee de la juridiction en matidre 
immobilidre que certains Tribunaux Consulaires avaient cru pouvoir exercer en Egypte. 
Et pour regler la matidre d’une manidre plus conforme aux principes du droit public et au 
respect di\ a la souverainetd territoriale, elle n’avait pas besite it soustraire entidrement les 
questions immobilidres 4 la juridiction etrangdre des Consulats pour 1’attribuer 4 une 
nouvelie juridiction appelde k rendre la justice au nom du Souverain du pays. 
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ferjssstvissr. - 

f ° im "!Ver&lVxToT„aCnt de tou.es les contestations enmatte civile et com- 

;a-jyr£.;s 

SKtet"d£ les ndgociations qui out prepare Installation de la nouvelle 
Magistrature. 

IV .—Objections de la Sublime Porte. 

/ appert « "cf'qt 

iKSp:”—“s»s: 

Sublime Porte, pour obtennl appro ... .. Z,, 1 p a *’ ha sou | eV ait diffcrentes objections, et 
notamm™ tZl'lTZZau, Tribunal eussent cogence en matiere innoUliere H 

^tublitne Porte aval, 

laquelle elle est ensuite rcvenu .. . rP Htive aux actions rdelles immobilizes. 

Sublime Porte, on ne rencontre pas a tsp Q ette disposition a e'td introduite plus 

insert dans le projet Francis, ainsi qu p ^ ha ^ ^ jJ ouvoil . CO ntredire les inten- 

tard ; mais on ne saurait admettie q x deferant aux nouveaux Tribunaux 

tions du Gouvernement Ottoman, non seu , • . i n tZesses mais en supprimant 

les actions immobilizes dans lesquelles es eia . ‘ d ] es ra p po rts exclusifs entre 

enticement la juridiction immobihere des Kadis, meme dans les iapp 

indigenes. 

Jurisprudence.—Commissions Legislatives. 

La question qui nous occupe a M soule.de djls le commer 
Magistrature mixte, devant ce meme Tribunal, et, su PP • Arrdt en date du 

Osman Bey Gl.aleb et le Gouvernement fi^pUen.Etta Com, p • con . 

17 Mai, 1876 (publidau “ “™ c 'ii'I^dW manidre nette et prte« que la 
firmer le Jugement de ce lnbun . ... j p ac tion doit s’entendre restveillte aux 

L ■="=•»"■—* ~ —- - - 

deinicrs temps qu’on a songe a faire rcnaitre 'a question. en rann £ e i 8 80 et 

Deux Commissions Internationales se sont leumes» au , ^ uouvdle organisa tion 

l’autre en 1884, pour dtudier des modi ca>onb ^ personnes les plus competentes: 

judiciaire. Au sein des deux Com.mis,ions 's®cgeaieaPerso P Tribunaux Zait 

le souvenir des idees qui avaient prZidmixte: enfin, 
encore recent: les tendances dtaient pi ‘ ‘ ^ t it pr d s idie par Nubnr Paclia lui- 

cequi est ties significatif, la Commission de 1884 leg jets Chords 

meme, le principal orgamsateiv de aitefrn . di J ition controversy, a ete redige de 
par les deux Commissions, 1 Article rente P restrictif et ce> sans ] a moindre 

maniere h mettre tin a toute equivoque, Puissances. En effet, aussi bien dans 

opposition de la part daucun des Represen a ^ : de ]ggo (la Commission 

le projet du Gouvernement que dans cel.* de L« Tribunaux Mixtes 

Pieniie n’ayant pas eu l’occasion de se prononcer), on in. 
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connaitront seuls: (2) de toutes les actions belles immobilizes entre Strangers et 
indZZies et entre Strangers meme appartenant a la mdme nationalite.’ (Article 19 de la 
Sous-Commission.) Et le mZne texte est reproduit dans le projet du Gouvernement et 
de la Commission Internationale de 1884 (Article 28 de la dite Commission). 

C’est seulement au cours des discussions de la Troisibme Commission Technique 
Internationale rdunie au Cairo en l’annde 1890 (dans laquelle sidgeaient plusieurs membres 
des Commissions preeddentes) qu’on a propose un amendement au projet du Gouverne¬ 
ment Egyptien dans lc sens d’attribuer aux Iribunaux Mixtes la competence a connaitre 
des actions reelles immobilizes meme entre indigenes. II est vrai qu’on a cru pouvoir 
presenter Fainendemerit com me un retour a l esprit du texte de 18G9. Mais on vient de 
voir que dans aucun des textes de 18G9 (les deux presentes par le Gouvernement Egyptien 
et celui elabove par la majorite de la Commission) on ne rencontre aucune disposition 
comme celle de la partie finale de 1’Article 9 du RSglement d’Organisation Judiciaire en 
question (voir les proebs-verbaux et le Rapport de la dite Commission) : que, bien au 
contraire, la disposition controversee a etc introduite pour la premiere fois dans le projet 
communique par Nubar Paclia aux Reprcscntants cies diverses Puissances prZ de la 
Sublime Porte vers la fin Fevrier 1873 en conformite du projet de la Commission 
Erancaise de 1870, lcquel ne visait que des contestations mixtes ou bien entre Strangers de 
la meme nationalite. L’opposition energique de son Excellence Fakhry Pacha, Miuistre 
de la Justice, et les halites raisons qu’il a fait valoir, demontrent combien il est peu 
vraiscmblable que le Gouvernement Egyptien ait jamais songe a soumettre aux nouveaux 
Tribunaux les actions reelles immobilieres entre indigenes. Au surplus, on ne saurait ne 
pas tenir comptc que la Commission Technique Internationale etait une Commission 
Legislative et devait sc preoccupcr du cote legislatit dc la question, qui echappe entiere- 
ment a ^appreciation de I’autorite judiciaire. 


Dans le doute l’Interpretation restrictive s’impose. 

Attendu que, si un doute pouvait encore exister aprds tout ce qui vient d etre expose 
au sujet de Interpretation do la derniere partie de 1’Article 9 du Rbglement d’Orgamsa- 
tion judiciaire, la question devrait etre tranchde dans le sens restrictif de la competence 
des Tribunaux Mixtes pour tiois raisons distinctos et egalemcnt percmptoires 

1 Dans le doute on se prononce en faveur de la regie et contre l exception. On ne 
saurait meconnaftre que s’agissant de questions entre indigenes, sans le moindre melange 
d’interet etrangcr, la rdglc est la juridiction indigene, la juridiction mixte representant 

l’exception. • . , . , . , ^. , 

2. Les innovations ne se pre'sument pas; elles doivcnt etre clatrement cxprimees. vj i, le 

caractZc radical et l’importance majeure d’une reforme consistant a depouiller les 
Mchkemds de toute competence en matiere territoriale ne saurait eehapper a persorme. _ 

3. Dans le doute doit prevaloir l'interpretation qui presente dans la pratique le moms 
d'inconvenients ou le plus d'avantages: "In ambigua voce legis ca potius facienda est inter - 

pretatio gure vitio careat.” , , . 

Or, en l’ospece, sur la base de la jurisprudence consacrde par la Cour d Appel Mixte, 
dds sa premiZe annde, et universellement acceptde, le Gouvernement Egyptien, en 
rdorganisant la justice indigene, en 1883, a attribue aux nouveaux Inbanaux locaux les 
actions reelles immobilieres entre indigenes, jadis de la competence des Mehkdims. Les 
dits Tribunaux fonctionnent depuis Janvier 1884, et des delegations judicia.res avec 
competence etenduc ont 6te constitutes dans les principaux centres de la Basse- ct de la 
Haute-figypte. Une nouvelle jurisprudence, qui consacrerait en iaveur de la Magistiatuie 
mixte la plenitude de la juridiction territoriale, enlfcvcrait aux indigenes tous les benefices 
d’une justice cssentiellement organisee clans leur interdt, en les exposant aux plus graves 

inconvdnients ci-dessus dnumeres. ,, ,, , ]a „ 

En outre, tous les Jugements et les Arrets rendus ])ar les Mebkemes et pai le^ 
Tribunaux locaux depuis le fonctionuement de la Reforme, d apres la junsprudence c.e la 
Cour (Arrets, 26 Mars, 1890, Bull., p. 79; 4 Juin, 1890, Bull., p. 185; 11 Juin, 1890, 
Bull., p. 180; 11 Ddcembve, 1890, Bull., p. 64), pourraient fitre declares mils comme 
emanant d’une autorite etrangZe absolument sans juridiction en la inatiue, ce qui 
engendrerait le chaos et l’anarcbie, et ebranlerait 1’assiette de la propnete foncieie, dans 
laquelle sont engages les interests les plus vitaux de 1 Egypte. . , , 

En presence de telles consecjuences, il est difficile de ne pas reculer au point de vu 
pratique, si meme il n’y avait pas tant de raisons pour faire repousser la these contraire au 
point de vue des principes. 
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Par ces motifs: 


Se declare incompetent. 

Condamne les demandeurs aux depens. Taxe les honoraires de l’avocat des 
defendeurs h. 500 piastres Egyptiennes au Tarif. 

Fait et prononcd k l’audience publique du Tribunal Mixte de Premiere Instance du 
Caire, sidgeant en mati&re civile, le 31 Janvier, 1893. 

Presents: MM. Bernardi, President; Hohe, Keily, Mohamed Bey Osman, et 
Mohamed Bey-el-Goussi, Juges; Aziz Sabet, Substitut, et De Farro, Oommis-Greffier. 

M. Izzet Bey, Juge, a signd la Minute (Article 100, Code de Procedure). 

Le President, 


Le Greffier, 

(Signd) De Faero. 


(Signe) P. BERNARD!. 


No. 7. 

The Earl of Roselery to Count Hatzfeldt.* 

(Confidential.) 

M. l’Ambassadeur, Foreign Office, July 8, 1893. 

IN accordance with your Excellency’s request, I have the honour to inform you 
that; Her Majesty’s Government have come to the following conclusions as to the 
proposals submitted by the Egyptian Government to the Powers in regard to the Mixed 
Tribunals. 

Tigrane Pasha’s Circular of the 24tli April begins, as your Excellency is aware, by 
declaring the importance of recognizing the exclusive competency of the Native 
Tribunals in all actions between natives respecting real property, and it infers that 
if this principle be not agreed to Egypt has the power to withdraw from the arrange¬ 
ment under which the Mixed Tribunals were established. 

Her Majesty’s Government recognize the justice of the contention of the 
Egyptian Government that, according to Article 9 of the Charter of Organization, the 
Mixed Courts are not competent to deal with such matters, which belong exclusively 
to the Native Courts; whilst, as regards Egypt’s right to withdraw from the 
arrangement upon which the Mixed Tribunals were founded, Her Majesty’s Govern¬ 
ment, although disposed to support the Egyptian view, do not thinlc it necessary to 
refer to it in replying to the Circular. 

The reforms proposed by the Egyptian Government are :— 

1. The establishment of a “ Tribunal des Conflits.” 

2. A reduction in the number of Judges forming a Court. 

3. The abolition of the Mansourah Tribunal. 

4. The adoption of a limit of age for Judges of First Instance and Councillors, at 
60 and 65 respectively. 

Her Majesty’s Government are in favour of the creation of the new Tribunal, 
and they helieve that on the whole it will be an advantage to reduce the number of 
Judges who will pronounce sentence in the Court of First Instance to three, and the 
number of Councillors in the Court of Appeal to five, as proposed by Tigrane Pasha. 

On the other hand, the abolition of the Court at Mansourah does not appear to 
Her Majesty’s Government to be desirable; and they are also of opinion that the 
proposed limit of age for Judges is too low. They will accordingly suggest to the 
Egyptian Government that it should be raised five years in the case of both classes 
of Judges, thus making it 65 for Judges of First Instance, and 70 for Councillors. 

I have not dwelt in detail on the various points submitted, but I trust and believe 
that these remarks will be found sufficient for your Excellency’s purpose, and I will 
readily make any further explanations that may be necessary to elucidate the state of 
the case. 

I have, &c. 

(Signed) ROSEBERY. 


* Also to Count Tornielli. 
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No. 8. 

Lord Cromer to the Earl of Rosebery.— (Received July 10A 
(No. 106.) ‘ 

My Lord, Cairo, June 29,1893. 

IN my despatch No. 101 of the 16th ultimo I had the honour to inclose a “note 
explicative,” unofficially communicated to me by the Egyptian Foreign Office, in 
support of the interpretation given in Tigrane Pasha’s Circular of the 24th April to 
Article 9 of the “ Rbglement d’Organisation Judiciaire.” 

I have now the honour to transmit a “note ” on the same subject,* which, though 
unsigned, is, I may mention, the work of Borelli Bey, a French lawyer of considerable 
reputation here. Your Lordship will observe that this note combats the views held by 
the Egyptian Government of the exclusive competency of the Native Tribunals in real 
property suits between natives, and insists on the literal interpretation of the clause in 
Article 9 which gives jurisdiction in such cases to the Mixed Courts, “entre toutes 
personnes, meme appartenant a la meme nationality.” 

I have thought it worth while to send your Lordship this document, as I believe 
that it embodies the view taken of this question by several influential members of the 
French colony, and may possibly be found to be shared by the French Government. 

I have, &c. 

(Signed) CROMER. 


No. 9. 

The Earl of Rosebery to Sir E. Malet. 


(No. 177. Confidential.) 

Sir, Foreign Office, July 12, 1893. 

REFERRING to our conversation of the 26th ultimo, recorded in my despatch 
No. 154 a of that date, Count Hatzfeldt, who called upon me this afternoon, observed 
that my communication of the 8th instant, with regard to the Mixed Tribunals in 
Egypt, did not cover all the ground. Many Powers were disposed to think that the 
Egyptian Government had no right, of their own initiative, to put an end to the 
Tribunals or to limit their duration. The German Government were themselves 
disposed to share this view, but wished to act cordially with us. 

I told his Excellency that, under present circumstances, I did not feel inclined 
to take any active steps to further the proposals submitted in the Egyptian Circular; 
though, had our relations with the Khedive’s Government been such as they formerly 
were, I should have endeavoured to support their views, and to make them acceptable. 
But I would take an opportunity of consulting Lord Cromer before I defined our 
position in the matter. 

I am, &c. 

(Signed) ROSEBERY. 


No. 10. 

The Earl of Rosebery to Mr. A. Hardinge. 

(No. 129.) 

Sir, Foreign Office, July 12,1893. 

I HAVE received Lord Cromer’s despatch No. 97 of the 8th ultimo regarding 
the alterations which the Egyptian Government desire to make in the organization of 
the Mixed Tribunals, and I authorize you to reply to Tigrane Pasha’s Circular in the 
manner suggested by his Lordship. I concur as to the inexpediency of pressing the 
question of the recognition of English as one of the judicial languages, or of intro¬ 
ducing it in connection with any fresh proposal that may be made for the appoint¬ 
ment of a Judge to represent the secondary Powers in the Mixed Court of Appeal. 

I am, &c. 

(Signed) ROSEBERY. 


Not printed. 
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No. 11. 

The Earl of Rosebery to Sir E. Malet. 

(No. 178. Confidential.) 

Sir, Foreign Office, July 15,1893. 

WITH reference to my despatch No. 177 of the 12th instant, I took the opportunity 
of a visit which the German Ambassador paid me this morning of speaking with him 
again on the subject of the Circular issued by the Egyptian Government with regard to 
the Mixed Tribunals. I told his Excellency that I had communicated with Lord Cromer, 
who agreed with me in thinking that it was not necessary for Iler Majesty’s Govern¬ 
ment to take any special steps in support of the Egyptian proposals. 

I am, &c. 

(Signed) ROSEBERY. 


No. 12. 

'The Earl of Rosebery to Sir E. Malet. 


(No. 201. Confidential.) 

Sir, Foreign Office, August 11, 1S93. 

M. RtJCKER-JENISCH called at the Foreign Office to-day on behalf of the German 
Ambassador, in order to make a communication on the subject of the Egyptian Mixed 
Tribunals. He said that the German Government had seen from my note to Count 
Hatzfeldt of the 8th July that Her Majesty’s Government agreed to the proposals 
made in Tigrane Pasha’s Circular of the 24th April for the better organization 
of these Tribunals, except as regarded the abolition of the Mansourah Court, and the 
proposed limit of age for Judges. With respect to the willingness of Her Majesty’s 
Government to admit the right of Egypt to withdraw from the arrangement by which 
the Mixed Tribunals were constituted, the German Government were unable, after full 
consideration, to admit the correctness of this view: they were of opinion that, accord¬ 
ing to Article 40 of the “ Reg-lenient d’Organisaiion Judieiaire,” Egypt had no authority 
to" withdraw from her engagements in this particular; but in consequence of the 
different view taken by Her Majesty’s Government, they were ready to waive the dis¬ 
cussion of the principle for the present, and would follow the course which I proposed 
of not referring to the point in their reply to the Circular. 

M. Rucker-Jcniscli added that the German Government were all the more ready 
to take this line, because of the likelihood of the Egyptian Government agreeing to 
the renewal of the quinquennial period, and because they had no objection to the 
Egyptian proposals except in certain details. 

He concluded by stating that the German Representative at Cairo had received 
instructions in the above sense, and that several of the Powers who had asked for 
the views of the German Government upon the Egyptian Circular had been so 
informed. 

I am, &c. 

(Signed) ROSEBERY. 


No. 13. 

Mr. A. Hardinge to the Earl of Rosebery.—(Received August 15.) 

(No. 134.) 

My Lord, Ramleh , August 4, 1S93. 

M. PIRRONE, the Italian Acting Agent and Consul-General, came to see me a 
few days ago, and read to me a despatch from Commander Maccio to his Government 
on the subject of the renewal of the powers of the Mixed Courts. 

M. Maccio was of opinion that advantage might be taken of the negotiations now 
pending with respect to this question to propose (in accordance with the last clause of 
Article 40, Title III, of the “ Rcglement d’Organisation Judieiaire,” which permits the 
Powers “ d’aviscr a d’autres combi un isons ” the substitution of a decennial for the 
present quinquennial period for the duration of the powers of these Courts, lie 
further suggested that, provided one year before the expiration of tho decennial period 
the arrangement constituting the Mixed Courts was not denounced, they should continue, 
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No. 11 A. 

Sir F. Lascelles to the Earl of Rosebery.*—(Received August 7.) 

(No. 117.) 

My Lord, Gulhek, July 19,1893. 

WITH reference to my telegram No. 60 of the 4th instant, I have the honour to 
inclose herewith a translation of the note which I have received from the Persian 
Minister for Foreign Affairs regarding the wish of his Government to be represented 
in the Mixed Courts in Egypt. 

I &c. 

(Signed) ’ FRANK C. LASCELLES. 


Inclosure in No. 11 a. 

The Persian Minister for Foreign Affairs to Sir F. Lascelles. 

(Translation.) June 30, 1893. 

IT is known to your Excellency’s mind that the Convention between the Govern¬ 
ments of Europe and the Khedive’s Government regarding the execution of justice 
in the Courts will expire in next February. I therefore have the honour to inform you 
that the Persian Embassy at Constantinople have repeatedly protested, through the 
Shah’s Political Agent in Egypt, against ihe non-admission of the Persian Represen¬ 
tative, as a member, in the Egyptian Courts of Justice. Your Excellency is aware 
that a large number of Persian subjects are engaged in trade and business in Egypt, 
and therefore the Shah’s Government has a great interest in that country. Notwith¬ 
standing this, the Khedive’s Government, while accepting tho Representatives of other 
nations which have not so many subjects or such a large interest in the country, have 
refused to admit the Representative of the Persian Government, although they have 
not been able to give a proper proof of their right to do so. 

As the Treaty between Persia and Turkey gives the Persian Government the right 
of having its subjects tried in the Mixed Courts in the Turkish Empire, I have the 
honour to request your Excellency to draw the serious attention of your Government, 
at the time of the renewing of the Convention, to this undisputed right of the Persian 
Government, which has not been admitted by the Egyptian authorities. I have no 
doubt that your Excellency’s well-respected Government will take the necessary steps, 
and have the matter favourably settled. 

(Signed) KAVAM-UD-DOWLEH. 


No. 11 B. 

The Earl of Rosebery to Mr. A. Hardinge. 

(No. 138.) 

Sir, Foreign Office, August 10, 1893. 

I INCLOSE, for your information, a copy of a despatch from Her Majesty’s 
Minister at Tehran,! with a translation of a note from tho Persian Minister for Foreign 
Affairs, relative to the claim of Persia to be represented in the Mixed Courts in Egypt. 
Her Majesty’s Government do not propose to take any notice of the application, 

I am, &c. 

(Signed) ROSEBERY. 
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ipso facto and without any fresh negotiations for their renewal, for another term of ten 
years, and so on ad infinitum. This arrangement would give the Judges, who under 
Article 19, Title I, of the “ Rfeglement d’Organisation Judiciaire,” were irremovable 
only during the quinquennial period, a greater sense of security and permanency, and 
would preclude the discussion every four or five years of fresh modifications, suggested 
by the Egyptian Government for its own purposes, in the powers and constitution of 
the Tribunals. Moreover, it would obviate the inconvenience arising from the fact 
that, in countries like Italy, where the Legislature was the Treaty-making authority, 
the renewal of the jurisdiction of the Courts sometimes took place, and new powers 
were assumed by them over Italians, without the acceptance by the Italian Executive 
of such renewal or assumption having received, owing to the shortness of the quin¬ 
quennial period and the frequent length of the negotiations, the sanction of the Italian 
Parliament. 

M. Pirrone proceeded to inform me that, before answering M. Maccio’s despatch, 
tho Italian Government wished to know what view was taken of this suggestion by 
Her Majesty’s Representative in Egypt. 

I told my Italian colleague that the substitution of the decennial for the 
quinquennial period appeared to me to be a question of detail and of convenience, but 
that the proposal that the Mixed Courts should go on for ever ipso facto, unless 
denounced once in nine years, was a much larger innovation, and I asked whether 
Egypt, as well as the Powers, would have the right of withdrawal from the arrange¬ 
ment, as I did not suppose she would agree to it unless her own right of denunciation 
was expressly stipulated. In any case, I could not express any opinion on the proposal 
without first consulting your Lordship. 

M. Pirrone could not say whether or not M. Maccio had intended to suggest that 
Egypt should have tho right of denunciation, but ho asked what view we took of her 
right to withdraw from the present arrangement, if its renewal, under conditions 
acceptable to her, were not agreed to by the Powers. I replied that, until I got your 
Lordship’s answer to the Egyptian Circular, I could not say what was the opinion of 
Her Majesty’s Government, but I believed that Lord Cromer was inclined to regard 
the arrangement constituting the Courts as bilateral. This, however, was of course 
only a personal view. 

I have asked Sir Charles Cookson what he thinks of M. Maccio’s proposal. He 
tells me that it doubtless emanates from M. Giaccone, an Italian Judge who fills the 
office of Vice-President of the Mixed Court of Appeal, and who has constantly advo¬ 
cated analogous methods for giving greater stability to the Mixed Tribunals. Sir Charles 
does not consider that, from a purely English point of view, the substitution 
of the decennial for the quinquennial period would be attended with any inconvenience, 
though from an Egyptian point of view it would, especially if taken in conjunction 
with the other proposal for prolonging the existence of tho Courts, unless its renewal 
were cxplicity denounced, considerably impair the leverage which Egypt is now able 
to employ in order to introduce improvements advantageous to her interests in the 
judicial organization of the country. On this ground we should, he thought, have in 
all probability opposed it, so long as our action in matters of this nature was practically 
identical with that of the Egyptian Government, and they on their side followed our 
advice. The existing political situation here might perhaps predispose us to view it 
without reference to Egyptian interests, and from an exclusively English standpoint. 

I have, &c. 

(Signed) ARTHUR H. HARDINGE. 


No. 14 

Mr. A. Hardinge to the Earl of Rosebery.—(Received August 18.) 

(No. 115.) 

(Telegraphic.) P. Ramleh, August 18, 1893. 

I HAVE the honour to report that I understand that the proposals of the 
Egyptian Government with respect to the Mixed Courts have been accepted in 
principle by the German Government, which, however, has reserved its right to 
introduce modifications as to the details. 
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No. 15. 

^ ^ Mr. A. Hardinge to the Earl of Rosebery.—(Received August 20.) 

My Lord, Ramleh, August 10, 1893. 

I HAVE tlie honour to report that the Spanish Government has taken advantage 
of the death last week of Senor Olloqui, the Spanish Judge on the Mixed Court of 
First Instance at Alexandria, to propose to the Egyptian Government the appointment 
as his successor of Don Carlos de Ortega Morejon, the Spanish Consul-General in 
whose post it has simultaneously suppressed. 

The Egyptian Government is averse, on principle, to the bestowal of judicial 
appointments on Consular officers and others who have no special j udicial training, and 
has repeatedly resisted proposals of this nature. In the present instance, however, it 
allowed itself to he influenced by considerations of personal respect and sympathy for 
Senor Ortega, who has represented Spain in Egypt since the days of Ismail Pasha, and 
who, if he had not been given the Judgeship, would have been left with only his 
pension. It was accordingly decided at the Council of Ministers, held this morning, to 
agree to his appointment as Judge. 

I understand that though the Spanish Government had forced the hands of that 
of Egypt in the matter by suppressing the Consulate-General, it intends practically to 
revive it under the name of a “ Political Agency,” and to appoint to it an official of 
the Spanish Ministry of State—a proposal which nny give rise to some discussion with 
the Sublime Porte, as the latter has never recognized the Diplomatic, as distinct from 
the Consular, attributes of the foreign Representatives in Egypt. 

By the retirement of Sefior Ortega, Lord Cromer becomes Dean of the Consular 
Body in this country. 

I have, &e. 

(Signed) ARTHUR H. HARDINGE. 


No. 16. 

Mr. A. Hardinge to the Earl of Rosebery.—(Received August 28.) 

(No. 147.) 

My Lord, Ramleh, August 18, 1893. 

WITH reference to your Lordship’s despatch No. 138 of the 10th instant, 
received this morning, I have the honour to report that my Italian colleague informed 
me a few days ago that lie had received from his Government a communication 
respecting the wish of Persia for the appointment of a Persian Judge on the Mixed 
Tribunals, and asked my opinion on the subject. I told M. Pirrone that I had as yet 
heard nothing from your Lordship with regard to it, and could not tell what view you 
would take of the proposal. He remarked that he had discussed it with Tigrane 
Pasha, and that his Excellency’s opinion, in which ho appeared to concur, was that 
whatever might be said from a legal point of view in favour of the Persian claim, it 
would on practical grounds be inadmissible. 

Tigrane Pasha referred to the matter this morning in the course of conversation, 
and said the Egyptian Government could not admit the right of Persia to bo 
represented on the Mixed Courts, 'i ho Persians had never, like the European Powers, 
enjoyed Capitulations, the partial surrender of which was the basis of our share in 
those Tribunals. Egypt had nothing to learn in the matter of jurisprudence from 
Persia, nor could she allow tho Shah’s Government a veto on such reforms in 
her judicial organization, or power of dealing with foreigners as she might wish from 
time to time to make. Ho hoped Her Majesty’s Government would not favour tho 
Persian proposal. 

. I said, without mentioning your Lordship’s despatch, that I thought it personally 
extremely unlikely that you would intervene in order to support the views of the 
Persian Government on this question. 

I have, &c. 

(Signed) ARTHUR H. HARDINGE. 
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No. 17. 

The Earl of Rosebery to Mr. Hardinqe. 

(No. 42.) 

(Telegraphic.) P. Foreign Office, September 1, 1893. 

f HAVE received your telegram No. 117 of to-day on the subject of tho Mixed 
Courts. 

You are authorized to act on my despatch No. 129 of the 12th July. 


No. 18. 

Mr. A. Hardinge to the Earl of Rosebery.—(Received October 2.) 

(No. 172.) 

My Lord, Ramleh, September 20, 1893. 

I HAVE the honour to report the opening last week, at Alexandria, of a Greek 
Assize Court for the trial of offences committed by Greek subjects in Egypt. In view 
of the importance, in the interests of justice in Egypt, of the existence and efficient 
working of such a Tribunal, and of the steps taken by your Lordship last year to point 
out to the Greek Government the expediency of establishing one, it may be as well 
that I should take this opportunity of sketching, as briefly as possible, the constitution 
and powers of the new Court, as described to me by the Greek Agent and Consul- 
General, M. Gryparis. 

The Court is composed of three Judges, i.e., a President (who is the Judge of the 
ordinary Consular Court empowered to try mb demeanours) and two Assessors, appointed 
by Royal Decree from among the Greek advocates practising at Alexandria. The 
Greek ‘Agent and Consul-General performs the duties of Counsel for the Crown 
(“ Procurcur du Roi ”), but ho may appoint a substitute to act for him. All cases are 
tried by a jury of twelve, who are selected in rotation from a list drawn up for each 
session * of 100 Greek householders of approved respectability. Both the Public 
Prosecutor and the prisoner may object to six members of the jury. Unanimity is not 
necessary for a verdict, it being sufficient if a bare majority of the jury pronounces for 
acquittal or conviction; where the votes, however, arc equally divided, the prisoner is 
acquitted. Both Judges and counsel may examine tho prisoner, who is allowed to 
make any statement ho may wish, in addition to the arguments adduced by his 
counsel. 

The Court has power to try and punish for all offences, and may even pronounce, 
in cases of wilful murder, sentence of death. There is no appeal from its decisions, 
but a sentence given by it can be quashed by the Court of Cassation at Athens on the 
ground of a flaw in procedure (“ \ ice do forme ”), in which event tho case would be retried 
on the first opportunity at one of the five towns in which Assize Courts in Greece are 
held (Athens, Patras, Nauplia, Corfu, Larissa). A convict sentenced to death or penal 
servitude is sent to Greece to undergo execution or confinement in such place as the 
Crown may direct; but M. Gryparis tolls me that short terms of imprisonment will 
probably be served in the Egyptian Government prison here, which is already used 
for Greek prisoners committed for trial, and for convicts awaiting transportation 
to Greece. 

One peculiarity of tbe Assize Court, which is common, I understand, to all such 
Tribunals in Greece itself, is that it is not a permanent institution. It is created once 
or twice a-ycar by Royal Decree, and its session once terminated, a fresh Royal Dccrco 
is required to renew its powers. The present Court at Alexandria is empowered to 
hold a session this month (September), and another in December, after which its 
functions expire. M. Gryparis, however, informs me that it is intended that it should 
be regularly reconstituted (each time of course by special Royal Decree) twice a-year, 
in May and Decombcr, in which months its sessions will be held. The Crown can, of 
course, if it sees fit, create and convoke it at any other time. 

M. Gryparis is evidently very anxious that the new Tribunal should be a success, 
and that foreigners should no longer be able to complain that no redress exists against 
crimes committed by Greek subjects. He has himself conducted the prosecution in 
the various cases which have been brought before it, and he tells me that, in a day or 
two, it will be called upon to try a case of murder in which the victim was a native, 
and that ho hopes, in tho event of a conviction, for a very severe sentence. Yesterdav 
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a Greek who killed an Aral) porter in a,quarrel was only sentenced to eleven months’ 
imprisonment, a punishment which to English eyes seems ridiculously inadequate; 
but in this case M. Gryparis assured mo that there were extenuating circumstances 
which compelled the Court to leniency, and not having myself followed the proceedings, 
I do not feel justified in disputing his statement. 

I have, &c. 

(Signed) ARTHUR H. HARDINGE. 


No. 19. 

Signor Brin to Acting Italian Agent at Cairo.—(Communicated by Count Tornielli, 

October 5.) 

(Translation.) 

Sir, Rome , September 23, 1893. 

I AM now in a position to inform you of the result of our examination of the 
proposals made by the Egyptian Government with a view to obtaining the consent of 
the Powers interested to the extension of the powers of the new Tribunals for a 
further period of five years, and to the adoption of certain modifications of the 
“ R&glement d’Organisation ” of those Courts. 

In examining the Egyptian proposals, His Majesty’s Government have attached 
great weight to the vieAvs expressed by M. Maccio in his interesting and elaborate 
Reports on the subject, and have obtained much useful information from the 
Memoranda drawn up by M. Giaceone, President of the Court of Appeal of Alexandria, 
and M. Bernardi, Judge of the Court of First Instance at Cairo. 

The first question raised in the Circular of the 24th April last by the Khedive’s 
Government, which seemed to claim the right to make the prolongation of the Mixed 
Courts depend upon certain conditions, has lost all importance in consequence of the 
explicit declarations made by Tigrane Pasha to His Majesty’s Agent and Consul- 
General at Cairo, to the effect that the Egyptian Government had never intended to 
make a condition sine qud non the acceptance of the clause interpreting Article 9 of 
the “ Rbglement d’Organisation Judiciairc ” to mean that the reformed Courts must 
be declared to possess no jurisdiction in disputes about real property between 
natives. 

It will be seen below that the King’s Government consider that the arguments 
used by the Kliedivial Government to show that the proposed interpretation is not 
contrary to the letter or to the spirit of the “ Rbglement ” are Avell founded in law. 
The King’s Government are, hoAvever, of opinion that it is desirable to separate the 
question of the prolongation from the questions of the interpretation of the “ Regle- 
ment,” and the modifications to be introduced into it. This course is the more to be 
recommended in vieAV of the circumstance that, as the interpretation and modifications 
under discussion involve delicate and complicated questions, it is impossible to foresee 
hoAV they will be received by the various Powers, and what views will be expressed in 
regard to them; and there would be the danger that the 31st January, 1894, a date 
no longer distant, might be allowed to pass unnecessarily. Under these circumstances, 
and because it is undoubtedly in the interest of the Powers that justice should 
continue to be administered in Egypt under the present system, the King's Government 
are of opinion that the best solution would be that the Powers should at once agree to 
the prolongation of the poAvers of the Mixed Courts, and should at the same time 
instruct their respective Representatives at Cairo to draw up, in conjunction with 
Delegates of the Khedive’s Government, a revised scheme of judicial procedure in 
mixed cases, to be submitted for the approval of the Governments interested. 

By this arrangement, on the one hand, the PoAvers would give the desired assent 
to the prolongation of the neAV Tribunals, and, on the other, time would be gained to 
enable tho studies necessary for arriving at a decision as to what reforms it would be 
really useful to introduce into the judicial procedure now in use in Egypt in mixed 
cases to be completed at leisure. The arrangement Avould, moreover, be perfectly in 
harmony with the procedure hitherto adopted in analogous cases. Whenever it has 
been proposed to introduce important modifications into the arrangements connected 
with the Mixed Courts, it has always been the practice to appoint International 
Commissions in Egypt for the purpose of studying the proposed modifications, and 
arriving at an agreement in regard to them. 

I shall communicate the vieAvs of the King’s Government to the Powers interested, 
through the Italian Embassies, because I am anxious to ascertain their opinions in the 


matter before instructing you as to the reply which you should return to the Circular 
of the Egyptian Foreign Office. I think it useful, however, to inform you, Avithout 
delay, of the views of His Majesty’s Government on the various proposals made by the 
Egyptian Government. 

These proposals aim at— 

1. The creation of a “ Tribunal des Confiits.” 

2. The reduction of the number of Judges having a voice in the decision of 
cases. 

3. The abolition of the Court of Mansurali. 

4. The fixing of a limit of age for Judges. 

In regard to tho first proposal, the King’s Government entirely agree with the 
views expressed by MM. Maccio and Bernardi, and have no hesitation in declaring 
tliar they, like those gentlemen, are opposed to the proposal, not\A'itlistanding that the 
British GoA r ernment, perhaps for reasons connected with the special position AA r hich 
England occupies in Egypt, are in favour of it. The absence of a “ Tribunal des 
Confiits,” charged Avitli deciding questions of competence betAA r ccn the different juris-> 
dictions existing in Egypt, may, no doubt, in some cases give rise to complications; 

X 1 but it Avould be a grave error to remedy a state of things Avliicli in practice docs not 

N ’ appear hitherto to have given rise to serious complaints, by means which Avould be ac¬ 

companied by drawbacks of a different kind from those previously existing, and perhaps 
more serious. It is impossible to foresee all the consequences Avliicli might flow from 
the establishment of the proposed neAV Court. Moreover, you are aware that the 
International Commission which sat at Cairo in March and April 1890 considered the 
question of the establishment of a “ Tribunal des Confiits,” which had already at that 
time been raised by the Egyptian Government, and rejected the proposal. We are 
not aAvarc that any new facts exist, or that any iicav needs have arisen, which make it 
necessary or desirable that the decision then arrived at should bo reversed. 

The second proposal of the Khedive’s Government is that, in the Mixed Courts 
Avhen Courts of First Instance, the cases should be decided no longer by five Judges 
(three foreigners and two natives), but by only three, of Avliom tAvo would be foreigners 
and one a native, and that in appeal cases no longer eight Judges (five foreigners and 
j. three natives) should vote, but only five, of Avliom three Avould be foreigners and two 

kl natives. 

I The Royal Agent and Consul-General is not entirely opposed to this proposal. 

I He observes, amongst other things, that, even if differences of opinion arose between 

the two foreign Judges, too much importance should not be attached to the danger 
that the vote of tho native Judge might be decisive in cases of First Instance. Even 
under the present arrangement, M. Maccio adds, the votes of the tAvo native Judges 
may be decisive in cases Avliere their foreign colleagues disagree. Nevertheless, it is 
a fact that the greater the number of Judges taking part in the decision of a case 
the less probable is it that such a state of things Avill arise, and the less serious will 
it be if it does arise, because if there are many Judges the cases are always more 
fully discussed, and control is easier. Moreover, the danger of the preA r alence of the 
native element is not the only danger that has to be considered. There is always the 
possibility that AA r lien a Chamber or Section of a Court is composed of three Judges 
a common tendency may unite the native Judge and one of the foreign Judges. 
The effects of such a contingency might-be deplorable, and the mere suspicion, even if 
unfounded, of possible alliances betAveen the Egyptian element and the foreign 
element could not fail to diminish very seriously the prestige which ought to surround 
the administration of justice. The considerations Avliicli make it appear inadvisable to 
reduce the numbers of tho Judges in the Courts of First Instance can be urged Avith 
equal force against the reduction of the numbers of the Judges in appeal cases. 

The third proposal of the Egyptian Government is for the abolition of the Court 
of Mansurah, in place of Avliicli they propose to establish iicav Commissions for 
summary justice in the places where they are most Avanted. 

M. Maccio, hoAvever, reported in his despatch of the 23th June that, in conse¬ 
quence of the Mixed Court of Appeal having expressed an opinion unfavourable to 
this arrangement, the Egyptian Minister of Justice Avas endeavouring to discover a 
way for the Khedive’s Government to withdraw the proposal Avithout loss of dignity. 
It is therefore probable, if not certain, that it will be withdraAvn, or that, if it is not, 
tho Egyptian Government Avill not press the Powers to agree to it. I will, however, 
state what are my views in the matter. Although it is not possible to form a definite 
opinion on the subject Avithout a close acquaintance Avith local conditions, it appears 
to mo that the views expressed bv the Royal Agent and Consul-General, who is 
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opposed to the projected abolition of the Court, deserve to he carefully considered. 
After remarking that the Mansurah Court has not really so little work to do as the 
Egyptian Government makes out, M. Maecio observes that too much confidence 
should not he placed in the scheme of Commissions of Summary Justice, seeing that 
these Commissions, from the mere fact of their being intrusted to single foreign 
Judges (apart from other serious drawbacks well stated by M. Maccio), would not 
he Mixed Courts at all, and would thus be a departure from the fundamental 
principles on which are based the judicial reforms introduced in Egypt. The 
inadvisability of abolishing the Court of Mansurah has also been recognized by the 
British Government, as appears from Lord Rosebery’s note to the Royal Ambassador 
in London of the 8th July last. 

With regard to the fourth proposal, the Egyptian Government wish that, as in 
most European countries, a limit of ago should be established on reaching which the 
Judges would have to retire. The Egyptian Government propose 60 years as the 
limit of age for Judges of Eirst Instance, and 65 for Judges of the Court of Appeal. 

' Although the proposal is not very warmly backed by the Royal Agent and Consul- 
General or by M. Bernardi, it appears to be one which might be supported in principle. 
But there is no reason why the Judges of Eirst Instance should receive different 
treatment from those of the Court of Appeal. The same limit should be adopted for 
all Judges, and might be extended somewhat beyond the age named in the Egyptian 
proposal. Even taking into consideration the special climatic conditions of Egypt, 
aud the influence of those conditions, the limit of age might safely be extended to 
70 years. By this arrangement, on the one hand there would be no danger that 
Judges still capable and active would be forced to retire; and, on the other, the 
excessive increase, justly feared by the Eyptian Government, of the number of Judges 
incapacitated by age from doing useful work would bo prevented. 

The four proposals made in the Circular of the 24th April having thus been 
briefly examined, it remains to refer to another question, which I have already 
mentioned, and in regard to which the Egyptian Government are anxious that an 
agreement should be arrived between the various interested Powers. This question 
concerns the interpretation of the second part of Article 9 of the “ Rdglement 
d’Organisation Judiciaire ” for mixed cases. The Egyptian Government wish it to be 
established, by an agreement, that the part of Article 9 referred to is to be interpreted 
in such a manner as to give the* new Courts no jurisdiction whatever in cases 
concerning real property, when the parties to the suit are natives. It is not contended 
that the law has, as yet, declared the contrary; but the Khedive’s Government are 
anxious to remove all doubt on the subject, in order as it were to provide a safeguard 
against the tendency said to have been lately shown by some of the Judges to extend 
the jurisdiction of the Mixed Courts to disputes regarding real property between 
natives. 

Leaving on one side, for the moment, all considerations of a political character, 
and looking at the matter from a purely legal point of view, I do not hesitate to state 
my opinion that the view taken by the Egyptian Government is legally sound; this is 
also the opinion of the Royal Agent and Consul-General and of M. Bernardi. In 
support of this view I shall confine myself to quoting the following words which were 
used by the Minister for Eoreign Affairs in introducing the Bill to modify the jurisdic¬ 
tion exercised by the Italian Consuls in Egypt in the Chamber of Deputies on the 13th 
Eebruary, 1875, and which have great weight, at least so far as Italy is concerned : 
“The abolition of the jurisdiction of the ‘ Melceme ’ in the suits of foreigners residing 
in Egypt marks an important step in the civil and economic progress of that country.” 
Now, if the ‘ Mekemd,’ the Court which tried suits concerning real property, was to be 
abolished only as regarded suits in which foreigners were interested, the jurisdiction 
of the ‘ Mekeme ’ must be understood as continuing to exist in so far as suits where all 
the parties were natives were concerned. 

The wording of the Law may, it is true, give rise to some doubt, but if Article 9 is 
carefully examined, and its various clauses are compared, and if other provisions 
contained in the further Articles, and especially in Articles 11, 31, and 32, are 
considered, the interpretation of the provisions in question upheld by the Egyptian 
Government does not appear jto be an arbitrary one, nor, as a matter of fact, have 
the new Courts ever departed from that interpretation. 

I invite your special attention to the above, and shall be glad if you will furnish 
me with any observations you may have to make on the matter which forms the 
subject of this despatch. 

(Signed) B. BRIN. 
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